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Herbert Harley, Esq. 


MAN of retiring disposition, whose 

modesty inclines him to yield the 
right of way to others, Mr. Herbert 
Harley is nevertheless, it is very easy 
to perceive, the heart and soul of the 
movement for more efficient procedure 
which led to the formation of the Ameri- 
can Judicature Society. This is a cor- 
porate body which no single personality 
can dominate, giving expression, as it 
does, to the collective energy of some 
of the most conspicuous leaders of the 
bench and bar in America; but though 
Mr. Harley would be the last to claim 
for himself a position in this influential 
group, and would scarcely profess him- 
self anything more than a worker in the 
ranks, it is plain to see that his able pen 
and his gift for organization have made 
him one of the driving forces of this 
movement which aims not at theoretical 
solutions but at concrete results. The 
reform of courts and of procedure is a 
great undertaking, enlisting the deep 
interest of a great number of able men. 
In the field of pure analysis and cold 
theory, whether academic or forensic, 
leaders are many, but in that of practical 
application, that of the translation of 
ideals into action, they are few; and a 
sense of gratitude for the union of 
practical accomplishment with clear 
thought is likely to win Mr. Harley the 


deep respect of all those who readily 
approve both his practical program and 
the foundation of principle upon which 
it rests. 

The subject of this sketch was born 
in 1871, and received his degree of 
Bachelor of Laws from the University 
of Michigan in 1892. He was ad- 
mitted to the bar in Michigan, his 
home state, and after practising for 
seven years went into journalism and 
edited a paper. To this journalistic 
experience is doubtless to be attributed, 
in part at least, the formation of that 
attitude which looks upon the general 
public as the greatest factor in legal 
reform, though lawyers who are in- 
terested in a more rational and economic 
procedure can render a most useful 
service. Mr. Harley never had any 
patience with the fumbling methods of 
the courts, and when he seriously 
embraced the cause of reform he came 
to the conclusion that the bar associations 
were unsuited for its execution because 
they were overloaded with lawyers 
lacking the inspiration for constructive 
political work. The interest of the 
general public, which we have in abun- 
dance, he considers the principal motive 
force; next comes the influence of the 
right kind of understanding among 
lawyers who are responsive to the de- 
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mand for reform. With the object of 
working to create this professional 
understanding the American Judicature 
Society was incorporated in Illinois 
July 15, 1913. It is the only organiza- 
tion in the United States devoted 
exclusively to research and improve- 
ment in the administration of justice. 
It was formed for the purpose of organ- 
izing the effort of bar associations and 
individual lawyers throughout the coun- 
try.! 

Mr. Harley’s interest in a practical 
program dates from about eight years 
ago, when he happened to read some- 
thing about the English reformed pro- 
cedure. He became impressed by the 
opportunity for political reconstruction 
under the short ballot principle, and 
was commissioned to devote a year to 
a study of the field. In dealing with the 
political aspect of court reorganization 
Mr. Harley is particularly in his ele- 
ment. His studies have made him 
familiar with those aspects of judicial 
administration which are the special 
concern of political science, and he is 
inclined to approach the problem of effi- 
ciency from this point of view.? 

He considers that successful judicial 
administration calls for a conception 
of democracy which excludes inefficiency, 
fumbling, waste, and uncertainty. Any 
scheme looking to the business efficiency 
of courts must be, and naturally will be, 
allied to that humanizing of courts, that 
departure from empty formalism, which 
is so much needed. Our democratic 


1“Interpretation of the Theory and Purposes of 
the American Judicature Society,’’ University of 
Pennsylvania Law Review, v. 62, no. 5; Bulletin V 
of the Society. 

2 This subject of the organization of courts, 
methods of selection, retirement, and discipline 
of judges, etc., has already been treated in an able 
pamphlet issued by the Society, ‘Suggested Causes 
for Dissatisfaction with the Administration of 
Justice in Metropolitan Districts.’’ (Published by 
American Judicature Society, 340, 29 South La 
Salle Street, Chicago, Ill., Jan. 1914.) 
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society, thinks Mr. Harley, has an ideal, 
albeit an imperfect one, and a will, 
Give it a piece of efficient, responsive 
machinery, and it can then work out 
its ideals. The organized court has a 
central office where complaints can be 
filed. It has assurance that none of 
its members will suffer politically for 
ignorant criticism, and that in standing 
for the correct traditions of our public 
law they will have the backing of a 
powerful organization. Its members 
will also recognize that if they go wrong 
they bring down upon themselves the 
concentrated and expert criticism of 
their colleagues as well as of injured 
litigants. 

Mr. Harley therefore undertakes to 
harmonize the idea of more power for 
judges with the need for more respon- 
siveness to democratic ideals. More 
power cannot be given to an unorganized 
rabble of judges. But when more power 
is granted to an organized judiciary, it 
is merely more power to do right, and 
there is a concurrent deprivation of 
power to do wrong, for the judge of the 
organized court is in reality somewhat 
less independent. In the organized 
court the judge is dependent upon the 
directions of a Chief Justice or some 
other central responsible and _ self-con- 
scious power; he is dependent upon 
the expressed will of his colleagues to 
some extent, though he is independent 
so far as the exercise of the purely 
judicial function is concerned. 

Mr. Harley believes not only in one 
organized, centralized court in place 
of an “unorganized rabble of judges,” 
but also in an organized bar. Com- 
pulsory membership in an incorporated 
law society with considerable authority 
for all lawyers is one of his pet ideas. 
He thinks that in time this will be forced 
on the bar, and that the bar will later 
learn to love it. 





The Monroe Doctrine: An Analysis of Purpose 


By ALBERT K. STEBBINS, LL.B. 


OF THE MILWAUKEE BAR 


HE stability of all national policies 

varies with the intelligent support 
which they receive from the people at 
large —the man in the street who 
makes and unmakes public opinion. 

Names amount to nothing, they are 
passing shibboleths, and those who are 
most enthusiastic for some policy — 
such as ‘54° 40’ or fight,’’ unless the 
reasons for the phrase are known — are 
the first to question its expediency and 
utility, in the same unknowing way that 
support was formerly given. 

Within the last few years the Monroe 
Doctrine has been subjected to the 
gravest strictures, to the most absurd 
applications and the most nervous de- 
fense, but it appears that, in general, 
both critic and champion have but 
little understanding of either the extent 
or the reason of the rule. If the spirit 
of this great rule in our international 
policy can be brought home to the 
people, in a simple and understandable 
manner, it is believed that its perma- 
nence will be assured. 

The founders of our government were 
in many ways pioneers in the problems 
of statecraft. Many before non-exist- 
ent questions had, by them, to be met 
and answered. 

These novel questions naturally fall 
under three heads: the creation of an 
independent and sovereign state in a 
new hemisphere, theretofore simply sub- 
ject to colonization from Europe; the 
establishment within such state of a 
polity, differing from that of the entire 
world, based solely upon civil liberty; 


the evolution of a relation between this 
state and the nations of the world, in 
determining the interpretation America 
was to place upon its international 
duties. In the international sense, the 
most important problem was that con- 
cerning the relation which this theory 
and experiment, the United States, 
should hold with fact, the nations of the 
Old World. 

The stability of the experiment was a 
condition precedent to any foreign rela- 
tions. In order to understand the pres- 
ent position of the United States in the 
international scheme an intelligent con- 
ception must be obtained of the point 
of view from which the statesmen of 
that early period approached the prob- 
lems involving national relation, the 
stability and liberty of this country, 
before the larger concept of international 
relation can properly become the sub- 
ject of investigation. 

For many years the American colonies 
had enjoyed a complete local autonomy, 
exemplified by the township, county 
and colonial governments, but the only 
real ties which bound them together 
were the Race and an Ideal; the Race 
was English, the Ideal was that the 
sovereignty of the people is the first 
principle of a free government. Outside 
of this the colonies were, by their char- 
acteristics, divided into three groups, 
with different manners and local cus- 
toms, typical at their inception of the 
three classes of English society, while 
their development had proceeded along 
similar lines. The Revolutionary War 
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called into being a federation conver- 
sant with the problems of self-govern- 
ment, realizing to the full extent the 
severe conditions under which the 
struggle for existence and the unifying 
of the three classes of states must be 
carried on, out of which should rise a 
great, free government, a nation as 
such. 

The citizens of this new common- 
wealth approached the question of con- 
struction with the conservative tem- 
perament of the English race, together 
with a precise knowledge of the heavy 
obligations and arduous duties to which 
they were subject; with this knowledge 
it was but natural that caution should 
have been the rule of their entire policy, 
and that, although in no way timorous, 
their actions should have been marked 
by an anxiousdesire both for conciliation 
and peace. 

They had the territory in which to 
work and a larger population than had 
ever been subjected to experiment by 
political theorists. Their immediate 
object was to establish a government 
strong enough to withstand the crises of 
an infant state until a national character 
should have been formed, when, upon 
this foundation, the union might be so 
recast by constitutional means as to 
conform to the popular desire. 

It was known that the fundamental 
law for all true development requires 
the harmony of the parts, and, with 
this end in view, the resulting consti- 
tution was a conciliatory paper, a com- 
promise of the demands made by the 
citizens of the three groups of states. 

Up to this period no questions of for- 
eign policy had seriously interfered with 
the construction of the nation. How- 


ever, at this time France called upon 
us for aid, pursuant to our treaties 
entered into during the Revolution, 
against her enemies in the West Indies. 
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This matter was not seriously pressed, 
but immediately was succeeded by 
somewhat clamorous demands by the 
same Power for peculiar and favored 
privileges in our ports. The prepon- 
derance of sentiment was favorable to 
the claims of France, but a strong and 
active minority were adverse. 

The immediate result of this demand 
was that a new cause was brought to the 
attention of the Administration which 
threatened to impair the existing har- 
mony in the United States, to preserve 
which the Cabinet, in refusing, ‘‘exag- 
gerated the principle into a theory of 
national isolation.” That this policy 
of avoiding alliances was considered to 
be a temporary measure, may scarcely 
be doubted, but it illustrates the policy 
of the times and for that reason is of 
interest in this connection. 

The French Revolution presented to 
the world an explosion of the pent-up 
sufferings of man for one thousand years, 
madly demanding the return of his 
inalienable rights. 

It was an object-lesson to the entire 
world, but for America, to an extent 
responsible, in presenting an example of 
wresting natural liberties from arbitrary 
power, and bound to France by the 
closest of treaty obligations assumed 
in the dark days of 1778, the Reign of 
Terror presented the gravity of our 
own faults, and the inherent danger 
of a democratic government, in a manner 
which could not be misunderstood. 

It was at this period, within a few 
months after the execution of Louis 
XVI, that Washington pronounced his 
policy of isolation, and its wisdom was 
well demonstrated by subsequent facts. 
La Fayette, the sole friend of America 
in France, had been forced to retire; 
events followed events; the great re- 
action occurred; Napoleon became First 
Consul of France; we were by him all 
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but forced into a French war; in 1803 
Louisiana, ceded for that purpose by 
Spain, was purchased by us from France; 
this was quickly followed by the in- 
vasion of Spain by Napoleon in 1808, 
which in turn presented the opportunity 
to Spanish-America for discarding their 
allegiance to Spain and undertaking to 
stand alone as independent states. 

In the early days the United States 
had no sovereign neighbors, the only 
territories on this hemisphere being the 
colonies of Spain, Russia and England, 
without diplomatic representatives and 
with whom no communication could 
be had, while the Washington policy 
prevented us from entering into any 
undertaking on their behalf. By the 
emancipation of South and Central 
America, a state of facts was presented 
which could not be ignored by our 
statesmen; but before that relative 
peace was established which merited 
recognition as a sovereign state, while the 
entire hemisphere to the south of us was 
a political chaos, the Cabinet of George 
III forced us into another English war, 
before the conclusion of which Napoleon 
had resigned, retired to Elba, and the 
Congress of Vienna for adjusting the 
relations of Europe had convened, the 
result of which, a year later, was the 
Holy Alliance of Prussia, Austria and 
Russia. 

Those events necessarily affected the 
relation of the United States to the 
world. Our statesmen had been wise 
enough to avoid all European complica- 
tions arising out of the Napoleonic 
Wars, but serious troubles were threat- 
ened at home by the perplexing con- 
ditions of Spanish-America, which served 
to strain to the utmost the neutrality 
laws we had adopted in the previous 
period. 

Facts, rather than desire, altered our 
entire foreign policy. It was, however, 


the Holy Alliance that forced us to 
take notice of Europe, by its doctrines, 
protocols, expeditions against popular 
governments in Naples and Spain, 
followed by avowed intentions hostile 
to the growth of democracy in America. 
England, during the Napoleonic Wars, 
had been closely associated with the 
allied Powers, had been the victim of 
democratic demands in her own colonies, 
in addition to her suffering from the 
same events that prevoked the alliance; 
the Prince Regent favored the Powers, 
and there was a common, traditional 
prejudice against rebellious colonies. 

At the Congress of Aix-la-Chapelle, 
England and France were both repre- 
sented. England, however, never form- 
ally joined the Alliance, at the Con- 
gresses of Troppau and Laybach reso- 
lutely protested against its policy; and 
the Congress at Verona held in October, 
1822, the avowed object of which was 
to consider the South American Rebel- 
lion, to interfere in behalf of Spain, and 
which in fact delegated to France the 
duty to restore Ferdinand tohisauthority, 
caused England to terminate all con- 
nection with the Alliance. 

At this time Canning was the British 
premier and the principal object of his 
Government was to restore and perfect 
the merchant marine of England, which 
had been practically destroyed during 
the wars of Napoleon. One of the chief 
sources of revenue was commerce with 
the South American states, and their 
occupation by a rival power would have 
been the occasion for granting special 
privileges to such dominant state. 

The early acts and policies of the 
Holy Alliance had offended the prejudice 
and violated the international policies of 
England, but it was the French invasion 
of Spain which alarmed the English 
Government, in connection with that 
special interest which the Alliance mani- 
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fested in Spanish-America, giving good 
grounds for the belief that at an early 
day France, or one of the allied Powers, 
in consideration of the services to King 
Ferdinand, would obtain a cession of 
these colonies and re-subjugate them, 
or else occupy them with an army, in 
the interests of Spain, for which com- 
mercial privileges would be granted, in 
this way not only extending an obnoxious 
absolutism, but threatening English com- 
merce itself. 

Our country was subject to the same 
dangers, but there were additional ones 
resulting from proximity; the knowl- 
edge that our recently acquired inde- 
pendence would be jeopardized in the 
event that England should sanction the 
forcible overthrow of the South Ameri- 
can governments; and also as we were 
at this time recognizing the independ- 
ence of these States, in this respect 
taking the lead of the world, any action 
of a foreign Government to take that 
away which we had recognized would 
be the cause of such a popular excite- 
ment in this country as might well 
menace our peace, at a period when the 
development of slavery was causing 
the most bitter divisions, even at that 
early day, threatening, if not our union, 
the stability of our government. 

It was at this juncture that Mr. 
Canning, on March 21, 1823, advised 
the British Ambassador at Paris that 
“with respect to the Spanish-American 
provinces which had thrown off their 
allegiance to the crown of Spain, time 
and the course of events appeared sub- 
stantially to have decided their separa- 
tion from the mother country,” and 
that England felt satisfied France would 
not attempt to bring the colonies under 
its control, either by conquest or cession 
from Spain, and that England had no 
intention of doing so. 

On August 16, 1823, Mr. Rush, our 
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Minister at the Court of St. James, at 
an informal interview with Mr. Canning, 
according to his own account, “con- 
sidered this note as sufficiently distinct 
in its import, that England would not 
remain passive under any such attempt 
by France; and on my expressing this 
sentiment, Mr. Canning asked me what 
I thought my Government would say to 
going hand in hand with England in 
such a policy? He did not think that 
concert of action would become neces- 
sary, fully believing that the simple 
fact of our two countries being known 
to hold the same opinion would, by its 
moral effect, put down the intention on 
the part of France if any existed,’’ and 
upon this tentative suggestion a general 
conversation was held, the purport of 
which was immediately transmitted to 
Secretary of State Adams. 

In a confidential note to Mr. Rush, 
on Aug. 20, 1823, Mr. Canning said in 
effect: 

That England believed the American 
colonies were hopelessly lost to Spain. 

That their recognition as independent 
States was a matter of time and cir- 
cumstance. 

That England would not interfere 
with any amicable arrangement between 
the colonies and the mother country; 
that she did not contemplate the pos- 
session of any of the colonies for her- 
self, and “‘could not see the transfer of 
any portion of them to any other Power 
with indifference.” 

And, in Rush’s words, “I am further 
asked in conclusion whether I consider 
that the full power which I had lately 
received from my Government would 
authorize me to enter into negotiations 
to sign a convention on the same sub- 
ject; and if not, if I would exchange 
with him, as the organ of the British 
Government, ministerial notes in rela- 
tion to it.” 
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This note was closely followed by 
one on August 23, in which Mr. Can- 
ning says that he had received, from a 
trustworthy source, information to the 
effect that immediately after France 
should accomplish its objects in Spain, 
proposals would be made for a Congress 
of Europe to decide “‘specifically on the 
affairs of Spanish America,” and urging 
that he and Mr. Rush may come to an 
understanding promptly. 

In writing to Mr. Adams concerning 
the note of August 23, Mr. Rush said 
that he should urge the ‘immediate and 
unreserved” recognition of Spanish- 
American independence, continuing, 
“Should I be asked by Mr. Canning 
whether, in case the recognition be 
made by Great Britain without more 
delay, | am on my part prepared to 
make a declaration, in the name of my 
Government, that it will not remain 
inactive under an attack upon the inde- 
pendence of those States by the Holy 
Alliance, the present determination of 
my judgment is that I will make such 
declaration explicitly and avow it to 
the world.” 

On September 18 and 26 the first 
formal interviews were held by Messrs. 
Canning and Rush. The only impedi- 
ment to an agreement was that Mr. 
Rush “‘insisted upon the recognition of 
these States by England as a condition 
precedent to any convention, while all 
Mr. Canning was willing to promise was 
that at some future time recognition 
would be granted.” The interviews were 
unproductive, but it was the general 
trend of the conversation that though 
no formal declarations were made the 
the action of the two Powers would be 
in unison. 

The matter was never formally con- 
sidered again, but on November 8 Mr. 
Rush was informed that within the 
course of a month Mr. Canning intended 
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to accredit consuls to the Spanish- 
American Governments and he believed 
they would be received. On November 
25 a general interview was held in 
which Mr. Canning stated he had 
thought best to communicate directly 
with France, and to that end had had 
several interviews with the Prince de 
Polignac, which had taken the shape of 
a memorandum in which he had said 
if “France should employ force in aid 
of their re-subjugation,” or if Spain 
should attempt to stop the English 
trade with the American colonies, their 
independence would be immediately 
recognized by Great Britain. Polignac, 
admitting nothing, urged a European 
Congress to consider the matter, at the 
same time giving Mr. Canning to under- 
stand that France had no intention of 
proceeding against Spanish-America. 

Mr. Rush himself is the authority for 
the fact that the reports which he made 
to his Government on these subjects 
were received before the meeting of 
Congress in December and considered 
by the Cabinet. 

Meanwhile, the knowledge that these 
negotiations were in progress awakened 
in this country the greatest popular 
enthusiasm and the most anxious con- 
cern on the part of the Administration. 
It was generally understood that the 
hostile attitude of the Holy Alliance 
toward Spanish America was chiefly 
for the reason that in the governments 
established the form was_ republican; 
in this they avowedly followed our 
example, in most instances almost copied 
our Constitution. If the Alliance were 
successful in these States they would 
at least be hostile neighbors and might 
at some future time undertake to “repel 
the maxim rebellion’’ upon which our 
own government was based. It was 
not strange that it should be considered 
almost providential that the suggestion 
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or resistance came from England her- 
self. Realizing the importance of the 
question and its bearing upon our future, 
Mr. Monroe immediately consulted two 
of the greatest living expounders of public 
law, our two ex-Presidents, Thomas 
Jefferson and James Madison, upon the 
subject. Mr. Jefferson replied, in part: 


Our first and fundamental maxim should be 
never to entangle ourselves in the broils of 
Europe; our second, never to suffer Europe to 
intermeddle with cisatlantic affairs. America, 
north and south, has a set of interests distinct 
from those of Europe, and peculiarly her own. 
She should, therefore, have a system of her own, 
separate and apart from that of Europe. While 
the last is laboring to become the domicil of 
despotism, our endeavor should surely be to 
make our hemisphere that of freedom. One 
nation, most of all, could disturb us in this 
pursuit; she now offers to lead, aid and accom- 
pany us in it. By acceding to her proposition 
we detach her from the bands, bring her mighty 
weight into the scale of free government, and 
emancipate a continent at one stroke, which 
might otherwise linger long in doubt and diffi- 
culty. Great Britain is the nation which can do 
us the most harm of any one or all on the earth, 
and with her on our side we need not fear the whole 
world. With her, then, we should most sedu- 
lously cherish a cordial friendship, and nothing 
would tend more to knit our affections than to 
be fighting once more side by side in the same 
cause. Not that I would purchase even her 
amity at the price of taking part in her wars. 
But the war that the present proposition might 
engage us in, should that be its consequence, is 
‘not her war, but ours. . But I am clearly 
of Mr. Canning’s opinion that it will prevent 
instead of provoking war. 

Mr. Madison’s opinion was to the 
same effect; he, however, takes one step 
further and says: 

Will it not be honorable to our country, and 
possibly not altogether in vain, to invite the 
British Government to extend the ‘‘avowed dis- 
approbation”’ of the project against the Spanish 
colonies to the enterprise of France against Spain 


herself, and even to join in some declaratory act in 
behalf of the Greeks? 


Upon the advice given, John Q. Adams 
drew the famous declaration: 
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We owe it, therefore, to candor and to the 
amicable relations existing between the United 
States and those Powers, to declare that we 
should consider any attempt on their part to 
extend their system to any portion of this 
hemisphere as dangerous to our peace and safety, 
With the existing colonies or dependencies of 
any European Power we have not interfered, and 
shall not interfere. But with the govern- 
ments that have declared their independence 
and have maintained it, and whose independ- 
ence we have, ona great consideration and on just 
principles, acknowledged, we could not view 
any interposition for the purpose of oppressing 
them or controlling in any other manner their 
destiny by any European Power in any other 
light than as an unfriendly disposition towards 
the United States. . . . Our policy in regard to 
Europe, which was adopted at an early stage of 
the wars which have so long agitated that quar- 
ter of the globe, nevertheless remains the same; 
which is, not to interfere in the internal concerns 
of any of its Powers; to consider the govern- 
ment de facto the legitimate government for us; 
to cultivate friendly relations with it, and to 
preserve those relations by a frank, firm and 
manly policy, meeting, in all instances, the just 
claims of every Power, submitting to injuries 
from none. 


That, and nothing else, is the Mon- 
roe Doctrine as the same is applicable 
to the politics of to-day. The other 
statement in the message that the 
United States did not consider American 
territory as subject to future coloniza- 
tion by any European Power, which 
was the cause of the rejection of the 
entire doctrine by England, has, since 
the general recognition of Spanish- 
America, the settlement of our Northern 
boundaries, and the act of Parliament 
creating the Dominion of Canada, by 
the course of events become obsolete. 
To obtain a true and just interpretation 
of the words, we must revert to the gene- 
sis of its thought and expression, the 
history of the period and the letters of 
Jefferson and Madison, but the words 
are the same to-day and for all time, as 
they were when written by Adams. 

The Monroe Doctrine was indicative 
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of progress, denoting that a more liberal 
point of view had been taken by America 
gf international relations than the 
Washingtonian policy would permit, al- 
though continual attempts have been 
made to prove the close connection 
existing between the two policies, until 
today, for the first time, we are forcibly 
taught that they are totally inconsistent, 
that we are members of the World, not 
of a hemisphere, and cannot remain 
aloof from the cosmos as evidenced by 
the Family of Nations. 

Jefferson spoke of the “broils’ of 
Europe, but the “‘broils’”’ he thought of 
were those then existing, arising out of 
the Napoleonic wars, and it was this 
interpretation which was placed upon 
it in the declaration itself. We went 


too far for Canning and even met with 
his opposition, but his peerless rival, 
Brougham, speaking of this event, de- 
cared that it was one ‘‘than which none 
has ever dispersed greater joy, exultationand 
gratitude over all the free men of Europe.” 


The doctrine was a protest against 
meddling infractions of natural law; 
it was an announcement to the world 
that America had assumed her rank 
and position among the nations and 
had, by her own force, added to that 
code of customs known as International 
Law an important clause, which she 
was prepared to defend; it was simply a 
bold challenge to the world in the name 
of civil liberty; it was a worthy, and to 
be expected, addition to our Declara- 
tion of Independence, shows the influ- 
ence of the same mind, and such was 
the original interpretation placed upon 
it; it opposed to the old policy of the 
Balance of Power in Europe a new and 
superior balance, a balance between 
freedom and despotism, a balance which 
was to adjust the entire civilized world, 
and the parties to be on the side of 
freedom were England and America. 
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There are two general objections to 
the policy outlined as a rule for con- 
duct; the one, that it is an unreasonable 
doctrine, comes exclusively from Europe, 
while the other, that although there may 
once have been reason for its adoption, 
it is now obsolete and should be aban- 
doned, is also advanced even in our own 
country. Is it unreasonable? 

Vattel, in his work on international 
law, says that among the obligations 
binding upon the conscience of every 
nation is ‘the duty of succoring another 
nation unjustly invaded or oppressed. 
The fact that no defensive alliance 
formally subsists between the two nations 
cannot be alleged as an excuse for the 
neglect of this duty.”’ Is not this the 
theory of the Monroe Doctrine? Every 
nation, being sovereign, must of necessity 
determine what is to be its policy, both 
foreign and domestic. Such determina- 
tion may be wise or unwise, such policy 
may be expedient or inexpedient, but 
every free state is a sovereign state; 
these are matters for consideration and 
discussion, subject to be questioned in 
no other place. Every nation has an 
inherent right to enter into whatsoever 
treaties or alliances it may desire, com- 
mercial or political, defensive or offen- 
sive. Such treaty or alliance may be 
as to some other Power casus belli, but 
when such treaty is set up as a defense 
for interference between such foreign 
power and the ally, with reference to 
some matter included in such treaty, 
neither such interference nor such treaty 
so set up may be adjudged either by the 
Powers concerned or an International 
tribunal as an unwarranted assumption. 
It will, however, be contended that a 
treaty is a solemn obligation assumed 
by two or more nations covenanting 
in their sovereign capacity to do or not 
to do certain acts. Differing in nothing 
but solemnity from an ordinary con- 
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tract, two parties are necessary to give 
it binding force. The Monroe Doctrine 
is not a contract, has no obligation 
binding upon anyone, is a mere announce- 
ment made by the Executive as to what 
the United States will consider “dan- 
gerous to our peace and safety.” If 
such a contention be set up, we may 
meet it as follows: There are many 
alliances existing in Europe, but superior 
to them all is continually upheld that 
fundamental principle of European 
policy, the Balance of Power and the 
Concert of Nations to support it. What 
is this Concert of Nations? It is not a 
universal offensive and defensive alliance 
or treaty to resist any particular action, 
for the very reason of its existence 
virtually is that the Concert and the 
principle it seeks to preserve have no 
real binding force upon any individual 
State. It is a conditional alliance, in 
which no one can say until application 
is required who may be enemies or who 
friends, the only certain thing being 
that any nation which looks forward to 
territorial or other acquisition threaten- 
ing the independence of the neighboring 
States will be considered as engaged 
in a project dangerous to their ‘“‘peace 
and safety.”” In this way is the Balance 
of Power preserved, when we have 
removed the chicane surrounding the 
theory. Is not the Monroe Doctrine 
a treaty, a standing alliance with any 
American State endangered by the 
encroachments of any European State? 
It is not a treaty with any particular 
State, but a continuing offer of aid for 
a specific cause to any State when such 
cause exists. Specific treaties with these 
Republics touching foreign affairs would 
be a continual menace; they have no 
settled policy; we might be in accord 
with their actions to-day, and to-morrow 
involved with the States of Europe over 
questions in which we have no possible 
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interest, brought on by the wrongfyj 
acts of our allies. From these things 
we should keep aloof, nor should ye 
notice their petty warfare among them, 
selves, should assume no binding obj. 
gations by treaty or alliance, shoul de 
left free to choose for ourselves. Hoy. 
ever, these peoples are American, they 
are Republics, we sympathize with them 
politically; in their division they are 
weak, in their natural resources they 
are rich efi ough to stimulate the cupidity 
of any European power, we give them 
our moral support; able to be conquered 
with comparative ease, it would be 
necessary, in order to retain the conquest, 
to establish a powerful military despot- 
ism; without doubt Spain and France 
at one time entertained such a scheme; 
this would most certainly be “dan. 
gerous to our peace and safety”; we 
announce to the world that any further 
oppression or controlling the destiny of 
any American country will be deemed 
an act unfriendly to the United States, 
of which both Europe and Southem 
America will take notice. This con- 
stitutes an open offer of aid, upon con- 
dition, becomes of binding force, like 
any other conditional offer, upon the 
happening of the condition, the accept- 
ance of the offer, and the ratification 
of the President by and with the advice 
of the Congress. 

The next objection is, let it be granted 
that there was once a reason for the 
Monroe Doctrine, such reason is now 
obsolete, and with the reason must fall 
the doctrine; obsolete, worn out, un- 
fashionable. Enunciated in 1823, the 
subject of careful consideration and 
either avowed or tacit approval by every 
Administration since, applied with rigor 
at the time of the French occupation 
of Mexico; it may be said only talked 
of since, but in such a way that in 1891 
there was a pan-American Congress at 





The Monroe Doctrine 


Washington and in 1895 a reference to 
arbitration of the location of the Schom- 
berg line in the Venezuelan controversy, 
and shortly after tacitly recognized by 
Germany and England before attempting 
to enforce their claims against Vene- 
zuela. Does this make a national prin- 
ciple obsolete: Is a doctrine to become 


obsolete because the dangerous policies . 


against which it was directed are no 
longer avowed? A possible military 
despotism in South America has been 
assigned as one of those dangers. Such 
institutions are certainly out of style, 
but not because the people object. 
Military despots never were popular, 
and the doctrines of Rousseau had as 
firm a hold upon the French mind at the 
rise of Napoleon as any which have been 
advanced since against war. The reason 
is because the standing armies of Europe, 
protective measures, inaugurated at 
the fall of Bonaparte, are not out of style, 
being maintained, as has been often said, 
to preserve the peace of Europe. That 
policy cannot be deemed obsolete which 
renders the causing danger impossible. 

We desire to remain a great and pacific 
power; civilization is subject to more 
enlightenment and improvement than 
the fathers dreamed of; we desire to 
lead the world in this progress; we still 
require peace and harmony; we recog- 
nize our relations to the world, but wish 
to control our own destiny. In this way 
the Monroe Doctrine is sanctioned, not 
only by tradition, but by reason, as that 
word is understood in American politics; 
it may be sound, it may be unsound, 
but if that reason was ever valid it is 
to-day, and will so remain as long as 
there is a European Power which covets 
either American land or the resources 
which it contains. Military despotisms 
are unfashionable, but we insist that the 
fashion shall not by any possibility be 
revived in the New World. 
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The doctrine is neither unreasonable 
nor obsolete; it is now in full force, but 
it is the present fashion, in some quarters, 
to pretend that by our intervention in 
Cuban affairs and the dictation of terms 
to a European Power in matters not 
contemplated by Monroe, together with 
the passing outside of this hemisphere 
into the Pacific and the regions beyond, 
we have acted contrary to the spirit of 
the Monroe Doctrine and forfeited what- 
ever claims we may have had upon 
European recognition. 

The question as to whether or not our 
domestic policy has been materially 
changed by events subsequent to the 
Spanish-American War is not within 
the scope of this paper, and is one which 
may cause an honest difference of opinion, 
but it cannot be too strongly urged that . 
that war in no way altered the foreign 
policy of the United States. 

At the time of the French Invasion 
of Spain, when the question of American 
policy was the subject of consideration 
in the Cabinet, on the 28th of April, 
1823, Mr. Adams, Secretary of State, in 
his instructions to Mr. Nelson, our 
Minister to Spain, said: “In looking 
forward to the probable course of events 
for the short period of half a century, 
it is scarcely possible to resist the con- 
viction that the annexation of Cuba 
to our Federal Republic will be in- 
dispensable to the continuance and 
integrity of the union itself ..-... 
Numerous and formidable objections to 
the extension of our territorial dominions 
beyond sea present themselves to the 
first contemplation of the subject; ob- 
stacles to the system of policy to which 
alone that result can be compassed and 
maintained, are to be foreseen and sur- 
mounted, ‘both from at home and 
abroad; but there are laws of political, 
as well as of physical, gravitation, and 
if an apple, severed by the tempest from 
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its native tree, cannot choose but fall 
to the ground, Cuba, forcibly disjoined 
from its own unnatural connection with 
Spain, and incapable of self-support, 
can gravitate only towards the North 
American Union, which, by the same 
law of nature, cannot cast it off from its 
bosom.” 

Coming under the same circumstances 
and drafted by the same hand as the 
President’s December message, these 
lines indicate that the very Monroe 
Doctrine was a preventive measure 
to produce a national strength which 
of itself would remove one of the ‘‘for- 
midable objections to the extension of 
our territorial dominions beyond sea.” 
In the immediate application to Cuba 
it shows that the peculiar interest we 
are now taking in the affairs of that 
island is coeval with the Monroe Doc- 
trine itself, from which time our interest 
in all things Cuban has been the estab- 
lished policy of our State Department. 

With this interpretation, coupled with 
the fact that Cuba is in the same embry- 
onic state that the South American Re- 
publics were in 1823, and that we 
virtually, though perhaps not techni- 
cally, recognized her independence before 
intervening in her behalf, all objection 
that the war, the annexation of Porto 
Rico or possible reception of Cuba at 
her request, is contrary to the Monroe 
Doctrine must fail; it is a simple condi- 
tion contemplated by the author. 

Before taking up our position in the 
Philippines and its bearing upon inter- 
national relations, it will be well to 
pass in brief review our energetic policy 
in the Pacific from the beginning. 

The doctrine was early announced 
that owing to the fact that we were 
territorially many times nearer to Pacific 
ports than any country of Europe, and 
controlled a large part of the commerce 
in those waters, we could not view with 


indifference any action upon the part 
of European Powers naturally tending 
to restrict our at that time dominant 
trade position. 

If this was the genesis of the present 
“open door” policy, it is also the justi- 
fication for territorial expansion, so far 
as foreign nations are concerned; ex- 
pansion which not only secures com- 
mercial way stations, but also proper 
military and naval bases, the mere 
possession of which operates as a deter- 
rent influence upon all schemes to under- 
mine our policy at its source. 

Although China is now the storm- 
centre of European diplomacy, our early 
relations with that country, with Japan 
and with Corea, were such that, with 
reference to them, we may confidently 
assert ‘‘before Europe was, we are.” 

Our general policy in that portion of 
the Orient is well known from the time 
Perry, in 1854, wrested the first com- 
mercial privileges from Japan, in the 
nature of open ports, that had ever been 
granted to any Western power. The 
early rulings on Hawaii are, however, 
ever more prophetic, and Mr. Webster 
was perhaps the first to suggest that 
where our commerce is, there must the 
influence of our flag be also, when, in 
1842, he said: ‘““The United States have 
regarded the existing authorities in the 
Sandwich Islands as a Government 
suited to the condition of the people 
and resting on their own choice; and 
the President is of the opinion that the 
interests of all commercial nations re- 
quire that that Government should not 
be interfered with by foreign Powers. 
Of the vessels which visit the islands, 
it is known that the great majority 
belong to the United States. The 
United States, therefore, are more inter- 
ested in the fate of the islands and of 
their Government than any other nation 
can be; and this consideration induces 
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the President to be quite willing to de- 
clare, as the sense of the Government of 
the United States, that the Government 
of the Sandwich Islands ought to be 
respected, and that no Power ought 
either to take possession of the islands 
as a conquest, or for the purpose of 
colonization, and that no Power ought 
to seek for any undue control over the 
existing Government or any exclusive 
privileges or preference with it in matters 
of commerce.” 

Mr. Legaré succeeded Mr. Webster 
as Secretary of State, and a year later, 
affairs in the Sandwich Islands having 
assumed a serious aspect, he instructed 
our Minister to England that ‘we 
might feel justified, consistently with our 
own principles, in interfering by force 
to prevent their falling into the hands 
of one of the great Powers of Europe.” 

Again, in 1850, there was a well- 
grounded suspicion that France con- 
templated the seizure of the islands, 
which prompted Mr. Clayton to in- 
struct our Minister to France that ‘‘the 
Department will be slow to believe that 
the French have any intentions to 
adopt, with reference to the Sandwich 
Islands, the same policy which they 
have pursued in regard to Tahiti. If, 
however, in your judgment, it should be 
warranted by circumstances, you may 
take a proper opportunity to intimate 
to the Minister for Foreign Affairs of 
France that the situation of the Sand- 
wich Islands, in respect to our posses- 
sions on the Pacific and the bonds, 
commercial and of other descriptions, 
between them and the United States, 
are such that we could never with in- 
difference allow them to pass under the 
dominion or exclusive control of any 
other Power. We donot ourselves covet 
sovereignty over them. We would be 
content that they should remain under 
their present rulers, who, we believe, 


265 


are disposed to be just and impartial 
in their dealings with all nations.” 

The reasons given by Mr. Clayton 
are of particular interest and marked 
the beginning of our policies in the 
Pacific. 

The foregoing policies are not out- 
lined by men disregardful of the doc- 
trines of Monroe; on the contrary, 
both Webster and Clayton, both be- 
fore and after, vigorously supported 
Monroe’s principles; they simply indi- 
cate a further departure from the hermit 
policy of Washington, having no further 
connection with the Monroe doctrine 
than every part of a_ well-rounded 
national foreign policy must have with 
every other. 

In 1872 Commander Meade, of our 
navy, arranged for the gift of Pango — 
Pango in Spain —for a naval station, 
and all are generally familiar with the 
history of our Samoan experience; it 
may not be so well known that England 
and Germany, in fact if not by conven- 
tion, at one time undertook to divide 
the Pacific ocean into spheres of in- 
fluence. 

President Cleveland will perhaps be 
remembered as long for his support 
of the Monroe Doctrine in Venezuela 
as for any other event in his Adminis- 
trations, and it is well to remember 
this when we find his Secretary of State, 
Mr. Bayard, instructing our Minister 
to Germany, and almost foreshadowing 
the present policy of the United States, 
that “it is understood, but informally 
so, that an arrangement exists between 
Great Britain and Germany whereby 
the two Powers will confine their re- 
spective insular annexations in the 
Pacific ocean within defined areas or 
zones, and that under this arrangement 
the Marshall Islands fall within the zone 
where Germany can operate without 
coming into collision with Great Britain. 
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It is not easy to see how either Great 
Britain or Germany can assert the right 
to control and to divide between them 
insular possessions which have hitherto 
been free to the trade of all flags and 
which owe the civilizing rudiments of 
social organization they possess to the 
settlement of pioneers of other nationali- 
ties than British or German. If colonial 
acquisition were an announced policy 
of the United States, it is clear that this 
country would have an equal right with 
Great Britian or Germany to assert a 
claim of possession in respect to islands 
settled by American citizens, either 
alone or on a footing of equality with 
British and German settlers.” 

Nor have we remained idle in other 
parts of the world, although we have 
not acquired other territory. 

In 1824, President Monroe, powerfully 
seconded by Mr. Webster, favored 
intervention on behalf of Greece in its 
struggle with Turkey, not only on ac- 
count of sentiment for Greece, but also 
as a formal protest against the policies 
of the Holy Alliance. 

We have consistently treated the 
republic of Liberia as under our guardian- 
ship as against the claims of the rest 
of the world. We have always cham- 
pioned the cause of the persecuted Jews, 
wherever they might be, the most im- 
portant instances being for the pro- 
tection of the Jews of Damascus in 1840, 
the Jews of Russia in 1872 and 1880-82, 
and in Palestine in 1885, so that Mr. 
Hay’s note in 1900 in behalf of the 
Roumanian Jews was pursuant to the 
traditional policy of the United States. 

We have never been unduly impor- 
tunate or bothersome neighbors, but 
we have uniformly insisted upon our 
rights, as a great nation, to outline our 
own foreign policies and to interfere 
in world politics just so far as necessity 
seemed to require. 
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The Philippine Islands, having come 
to us by the fortune of war, cannot 
affect the relations of the United States 
with other nations any more than those 
possessions which came as gifts of peace; 
our position has always been acquiesced 
in by Europe, so that the claim that by 
the Monroe Doctrine we have harnessed 
our international initiative and influences 
to a single hemisphere is late in being 
presented; it has been outlawed by the 
onward march of events, in unbroken 
continuity, throughout our entire history. 

It is, however, continually alleged by 
Continental writers that treaties or 
alliances which tend to draw the United 
States outside of narrow national policies 
are obnoxious to the Monroe Doctrine, 
some going to the extent, as suggested 
heretofore, of holding that the ac- 
quisition of the Philippine Islands con- 
stituted an implied abandonment of 
whatever rights may have before existed. 
This is as absurd as it would be to state 
that Russia had abandoned its claims 
to Slavonic hegemony by reaching out 
into Manchuria; as propositions of 
public law the two stand upon like 
reason, the statement of which is the 
only necessary refutation. This illus- 
tration, of course, only applies to the 
reasoning, nothing being further from 
the intent of American publicists than the 
claim of hegemony in this hemisphere. 

Nevertheless, at this point it is proper 
to discuss, as an incident to our claims 
under the Monroe Doctrine, what may 
be termed our reciprocal obligations. 

The fact that we have guaranteed the 
political and territorial integrity of the 
Spanish-American States in no sense 
limits their international responsibilities; 
like all other States, they must respond 
for their own acts to the nations of the 
world. We do not sanction political 
crimes by guaranteeing political in- 
dependence. 
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One of the prime attributes of 
sovereignty is the right and duty to 
protect one’s own citizens wherever they 
may be. No nation has the right to 
witness governmentally condoned or 
unpunished violence against its citizens 
resident abroad, in person or estate, 
without protest and, at the worst, 
armed protection. Spanish America 
may not with impunity permit aliens 
to settle and invest and then permit the 
unlawful imprisonment or unpunished 
murder of the settler or confiscation of 
his estate. Such crimes no nation will 
tolerate, and the Monroe Doctrine 
contains no such suggestion. So far as 
the Monroe Doctrine is concerned, 
European Powers, either singly or in 
combination, are free to wage war against 
any American State. We do not bind 
ourselves to restrain just punishment. 

The result of war is, however, in- 
demnity, and, if the vanquished is poor, 
is apt to take the form of territorial con- 
cessions or control of certain ports. 
Such indemnity is contrary to the 
Doctrine and to prevent this con- 
tingency we have made it internationally 
known that although we would not pro- 
hibit, we should be reluctant to recog- 
nize such a war. 

By this act we have assumed a moral 
responsibility for the security of aliens 
resident in Spanish America; by asking 
a sovereign state to refrain from per- 
forming an absolute duty, we have 
submitted to our substitution; either 
Europe may protect its citizens, or we 
must police America— this is inevi- 
table. 

If Europe, in compliance with our 
wishes, refrains from war, then, in per- 
forming this assumed duty, our means 
will vary in each particular case; but 
the rule should be that in every instance 
we should recognize the de facto Govern- 
ment, regardless of its source and with- 
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out scrutinizing electoral returns; insist 
that such Government fulfil its inter- 
national obligations, and if it refuse 
or fail so to do, to intervene and compel 
that action which we have required and 
are morally bound to enforce. 

In considering possible treaties of 
friendship, or alliances for particular 
purposes, it cannot be too forcibly 
stated that the Washington policy of 
isolation and the Monroe Doctrine have 
no connection whatever; at times it 
may have been thought they were sup- 
plementary, but they are essentially 
distinct. If the Monroe Doctrine has 
any bearing upon the other policy, it 
is as that of a departure, denoting prog- 
ress; while the words of the message, 
that in regard to Europe our policy 
is not to interfere in the international 
affairs of its powers, to consider the 
Government de facto legitimate, and to 
cultivate and preserve friendly relations 
with it, materially modified the Wash- 
ington policy. 

The Monroe Doctrine was a speci- 
fication of certain acts which the United 
States will deem dangerous to its peace 
and safety; it was but one section in our 
system of foreign policy; contained the 
relinquishment of no right pertaining to 
a sovereign State; its avowed object was 
to perfect a limited alliance with England, 
while in its practical application its 
author contemplated such a contingency 
as arose in the German-Venezuelan 
controversy, and might well have in- 
cluded therein the reply of Secretary 
Hay to the representations of Am- 
bassador von Holleben, ‘‘We do not 
guarantee any State against punishment 
if it misconducts itself, provided that 
punishment does not take the form of 
acquisition of territory by any non- 
American Power.” 

Such has been its unvaried interpre- 
tation. 
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HE decisions given in Great Britain 
and the United States with regard 

to general points of law are very similar, 
and the decisions which will be given 
in one or the other country can be largely 
forecast if prior decisions in the other 
country based on similar facts can be 
referred to. This position of affairs 
is, however, not true in the case of 
patent decisions, and the fact that the 
attorneys in this country are familiar 
with the fact that in ordinary legal cases 
the practice of the two countries is very 
similar has undoubtedly induced the 


feeling that the same applies to patent 


actions. It was suggested to me by Mr. 
Lawrence Langner of New York that a 
brief survey of the recent adjudications 
on British patents for American inven- 
tions might therefore be of service and 
interest to attorneys in this country. 
That such differences are very real 
and fundamental is shown by the fact 
that although about 75% of the patents 
adjudicated upon in the United States 
are considered valid, the percentage of 
British patents for American inventors 
held valid in the form in which they are 
granted is not more than 15%. This 
latter percentage is raised to 55% to 60% 
by amending the patents after grant, 
but this fact only illustrates more 
clearly the need for properly taking the 
peculiarities of British patent law and 


1Of the foreign patent law office of Mr. Law- 
rence Langner of New York, London, and Chi- 
cago. 


practice into proper consideration at the 
time of prosecuting the applications. 
The principal reason for the failure 
of American inventors to secure valid 
British patents has been their lack of 
appreciation of the fact that a British 
patent is invalidated by a single invalid 
claim. In the United States this is not 
the case, and accordingly the practice 
is to obtain a series of claims, beginning 
with the broadest allowable by the 
patent office and gradually becoming 
more and more specific, so that should 
the broad claim or claims be held 
invalid the more restricted claims can 
be relied upon to catch the infringer. 
This procedure is out of the question in 
Great Britain, where it is held that 
the consideration for the grant of Letters 
Patent is entire and indivisible, and that 
consequently where two or more fea- 
tures are claimed in one specification 
the want of novelty of one, will void 
the whole. (The United Horsenail Co. 
v. Stewart, 2 R. P. C. 132.) 
Unfortunately the British patent 
office practice is so designed that it 
facilitates the grant of invalid patents. 
In the first place the official search only 
covers British patent specifications which 
have been taken out during the last 
fifty years and does not include United 
States, German or other foreign patent 
specifications or publications of a 
scientific or similar nature. 
Accordingly in the desire to get claims 
of the broadest possible wording, having 
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in view the fact that such efforts con- 
stitute good practice in the United 
States, the attorney is often led to ob- 
tain claims which are invalid because 
the British office cites no patents against 
such claims. This danger is particu- 
larly imminent in those cases where the 
art to which the invention relates is 
much more highly developed than in 
Great Britain. The typewriter, adding 
machine, electric starter and other indus- 
tries are some of the most striking in- 
stances of trades the patents on which 
are far more numerous and cover a 
much wider field in the United States 
than abroad. 

Another pitfall in the path of the 
American attorney is the fact that, 
although the British patent office re- 
quires that the applicant shall clearly 
distinguish between what he has in- 
vented and what was already known, it 
does not refuse to grant a claim on the 
ground that there is no invention in- 
volved in its subject-matter. When, 
however, the patent comes into court, 
the degree of invention is most carefully 
considered and a considerably higher 
standard of ingenuity is required than 
is the case in this country. This differ- 
ence is very well illustrated by the 
Haskell ball patents, which have been 
adjudicated on in both countries. In 
both patents the claims sued upon were 
practically identical in form, and speci- 
fied the use of rubber thread wound 
under tension round a core of cork or 
the like in connection with golf balls. 

The infringers in both countries used 
a wide strip of rubber in exactly anala- 
gous manner to Haskell’s thread. In 
the American courts (143 Fed. 128) 
the defendants made no serious attempt 
to dispute the validity of such a claim 
and based their defense entirely on an 
attempt to show that the claim should 
be construed narrowly in view of the 
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prior state of the art, and that conse- 
quently the use of a wide strip of 
rubber was not an infringement of a 
claim specifying rubber thread. In the 
British action (25 R. P. C. 194) an 
entirely different line of action was 
adopted. The defendants rightly took 
the position that if the claim was valid 
they had infringed without question and 
devoted all their efforts in a successful 
attempt to show that the patent was 
invalid for lack of invention in view of 
the prior art. 

The parallel between the two actions 
is complete in view of the fact that the 
anticipations held to invalidate the 
British patents had been referred to by 
the American courts and had been 
briefly dismissed by them. The point 
at issue was whether the fact that a 
baseball made with a core consisting of 
rubber thread wound under tension 
was sufficiently analagous to the use of 
a similar core for golf balls to invalidate 
a patent for the latter. In America it 
was held that the adaptation of the 
arrangement of golf balls involved suffi- 
cient novelty and ingenuity to support a 
claim. In Great Britain, on the other 
hand, the House of Lords held that as 
gutta percha had been shown on the 
evidence to be the only known substance 
suitable for the outside of a golf ball, 
and as the prior use of baseballs having 
a core of wound rubber thread showed 
that it was known prior to the date 
of Haskell’s application that greater 
resilience could be given to balls by 
such use of rubber thread, there was no 
invention or ingenuity or originality in 
putting a cover of this substance on a 
ball of well-known materials, form and 
construction, and using the composite 
ball so formed for golf. 

The remedy against invalidation on 
the ground that one or more claims are 
invalid as being too broad is to amend 
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the specification either by introducing 
such elements and features into the 
claims as will make them sufficiently 
restricted to be valid or by simply can- 
celling all claims that appear so broad 
as to be unsustainable. More than half 
British patent for American inventors 
are so amended after grant, and in 
75% of the cases the ‘“doctoring”’ is 
successful. 

The principal objection to such amend- 
ments lies in the fact that the patentee 
sacrifices all rights to damages for in- 
fringements committed prior to making 
such amendments unless he can show 
that the original claims were framed in 
good faith and with reasonable skill and 
knowledge. The courts, however, hold 
that if prior anticipating specifications 
of any country can be produced the 
claims were not framed with reasonable 
skill and knowledge, so that this proviso 
may be neglected for practical purposes. 
The effect of amending is to very seri- 
ously shorten the life of the patent, 
and in the case of one patent owned by 
the British United Shoe Machinery Co. 
Ltd. (25 R. P. C. 631), the term of the 
patent was reduced to five months as a 
result of an amendment made thirteen 
and a half years after the application 
was filed. 

A study of the evidence brought for- 
ward in British patent cases shows that 
the principal evidence relied on by the 
defense consists of patent specifications 
issued in the United States, Germany and 
Great Britain and a few French patents. 
Trade or scientific publications are in- 
troduced much more rarely. Accord- 
ingly, by taking into consideration the 
specifications cited by the American 
examiners (and the German examiners 
also if a German application is filed) 
the patents can usually be obtained in 
valid form. If this were done in all 
cases, the number of patents coming 
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into litigation would undoubtedly be 
reduced, as the fact that a patent is 
invalid naturally acts as an encourage- 
ment to infringers, more particularly in 
view of the fact that the infringer knows 
he can safely infringe until such time 
as the patentee puts his house in order 
by amending his patent to make it 
valid. 

The principal points brought out in 
the foregoing remarks are the following: 

(1) Practically all British patents 
taken out in respect of American inven- 
tions are invalid in the form in which 
they are granted. 

(2) The majority of such patents are 
invalid for the reason that one or more 
of the claims are too broad, and conse- 
quently according to British law the 
patent as a whole is invalid. 

(3) This defect is due to two main 
causes: 

(a) British Examiners only cite 

British patent  specifica- 
tions, while the courts con- 
sider all prior publications 
in Great Britain as antici- 
pations. 
The British Examiners will 
allow an application in 
almost every case where 
the applicant distinguishes 
in any way his invention 
from the cited specifica- 
tions irrespective of the 
patentability of such dis- 
tinguishing features, while 
on the other hand the 
requirements of the British 
courts as regards degree of 
invention and novelty are 
higher than in America. 


(4) This defect can be remedied by 
amendment after grant, but this involves 
in practically all cases the sacrifice of all 
rights to damages for infringement com- 





asaaaad 


The Trial of the Courts 271 


mitted prior to making such amend- 
ments. 

(5) This defect can be avoided in the 
majority of cases by taking into con- 
sideration 

(a) the anticipatory publications 
cited by the American ex- 
aminer and preferably also 


those referred to by the 
German examiner. 


(b) the fact that each claim in a 
British patent should in- 
volve a greater degree of 
invention than. would be 
necessary to support a claim 
in the United States courts. 


APPENDIX 


Out of fifteen patents for U. S. inventors 
adjudicated on in the years 1904-1913, inclusive, 
two were held valid in the form in which they 
were granted (one of these held invalid in court 
of first instance and only upheld on appeal). 

Eight of the patents were amended, and six 
of these amended patents were held valid. One 
of the amended patents was invalid for lack 
of invention — note the same claim was upheld 
in U. S. A. in view of same prior art as cited 
in the action in Great Britain. 


Monadnock Building, Chicago. 


One of the amended patents was invalid in 
view of prior use in Great Britain six months 
bsfore application was lodged. 

Of the five patents not amended and held 
invalid: 

Two were held invalid as claims were too broad. 

One was held invalid as anticipated by a 
prior U. S. patent and also certain articles in a 
scientific periodical. 





The Trial of the Courts 


By W. B. BizzeELL, M.A., D.C.L. 


HE decision of the court of public 

opinion when appropriately ex- 
pressed is after all the court of last 
resort in this country. Its decisions 
may be expressed in several ways, as 
in an appeal to arms, and by constitu- 
tional amendment. The Dred Scott 
decision resulted in the former appeal 
and we have several times made the 
appeal through amendment. The people 
have always felt that they have the right 
to criticise their courts, and this right 
has never been questioned when done 
from the right motives and expressed 
in the right way. The conviction is 


deep-seated in the minds of the people 
that the courts are instruments of 
government created by sovereign will, 
and, therefore, subject to frank and hon- 
est criticism by the people who are 
responsible for their existence. 

The Supreme Court has been the 
subject of acute attack a number of 
times. In the first place, the question 
of the jurisdiction and the powers of 
the judiciary was a hotly debated 
question in the Constitutional Conven- 
tion. The era of Jackson was also 
notable for a rather personal attack 
on the Supreme Court, but a speedy 
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reaction came which increased the re- 
spect for the court, which continued 
until the rendering of the Dred Scott 
decision on March 6, 1857. This de- 
cision resulted in the bitterest attacks 
that were ever made upon the court, 
causing Seward to declare: “We shall 
reorganize the court, and thus reform 
its political sentiments.” Following 
the Civil War, the Legal Tender cases 
resulted in some criticism, and in recent 
times the income tax decision has been 
responsible for some rather widespread 
criticism. 

The Supreme Court itself is respon- 
sible for much of the political criti- 
cisms resulting from its decisions. The 
unique doctrine that the courts have the 
power to declare decisions unconstitu- 
tional necessarily makes the courts a 
target for the political guns; for most 
of our important laws are first conceived 
in party debate and discussion, and they 
tend to pass over into law as the result 
of a party pledge by one or the other 
of the great parties. This fact compels 
the party which fights a political measure 
through Congress not only to defend 
it through the court, but to resent an 
adverse decision by an appeal to the 
people. So, just as we say that the 
Constitution contains the germ of the 
Civil War, with equal truth we can say 
that the Supreme Court’s decision in 
Calder v. Bull! and the slightly later 
decision rendered in 1803 in the case 
of Marbury v. Madison? contained 
the germ of a growing spirit of public 
criticism against any decision of the 
courts that happens to have been 
championed previously on the stump 
and in the halls of Congress by one or 
the other of the great political parties. 
Bryce says, ‘Some questions, and among 


13 Dallas 386, 
#1 Cranch 137. 
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them many which involve political 
issues, can never come before the 
federal courts, because they are not 
such as are raisable in an action betweep 
parties.” This is only partially true, 
for experience has taught that most of 
the important and debatable issues have 
sooner or later reached the judicial tri- 
bunals for review. 

It is a historical fact, that with one 
or two exceptions all the great political 
questions in the country’s history have 
at some time been considered by the 
courts., The most important questions 
with which the country has had to deal, 
perhaps, are the following: The theory 
of constitutional construction, the tariff 
question, income tax, legal tender, 
slavery, nature of the Union, imperialism 
and expansion, internal improvements, 
and free silver. With the exception of 
internal improvement and free silver 
all these questions have come up in 
some way to the Supreme Court for 
review. 

The judiciary may take cognizance 
of a statute in three ways: First, it may 
simply use a law as an illustration or 
the basis of a principle without entering 
into the constitutional merits of the 
law. Secondly, the issue may be joined 
on other than constitutional grounds, 
and it may not be necessary for the 
court to pass on the question of the 
constitutionality of the law at all. The 
failure of the Supreme Court to ob- 
serve this principle in passing on the 
Missouri Compromise was the basis 
of widespread criticism. The third 
attitude is that of declaring a statute 
unconstitutional and thereby reversing 
the will of the Congress, annulling the 
cherished wish of the majority, and 
supporting the contention and desire 
of the minority. In one or all of these 
three ways all the questions named above 
have been before the courts. 
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Theory of Construction 


The most fundamental political issue 
in the early history of our country was 
that of the theory of construction. 
Jefferson and his followers favored 
strict construction,and Hamilton favored 
loose construction, on the ground that 
“if the end is clearly defined the means 
must be employed to reach it.” This 
was what we would call the “paramount 
issue” between the Federalists and 
Anti-Federalists in the early days of 
the Republic. 

This question got before the Supreme 
Court very early. In March, 1797, in 
the case of the United States v. 
Fisher,» the court gave a preference 
to the United States in cases of in- 
solvency, the court holding that since 
a preference was not prohibited, it 
could be granted, although the grant 
was not expressly provided for in the 
Constitution. In the February term 


of the Supreme Court in 1816, this 


doctrine was clearly proclaimed in Mar- 
tin v. Hunter’s Lessee*: ‘“The Constitu- 
tion, unavoidably, deals in general 
language. It did not suit the purposes 
of the people, in framing this great 
charter of their liberties, to provide 
for minute specifications of its powers, 
or to declare the means by which these 
powers should be carried into execu- 
tion. Hence, its powers are expressed 
in general terms, leaving to the legis- 
lature, from time to time, to adopt its 
own means, to effectuate legitimate 
objects, and to mould and model the 
exercise of its powers, as its own wisdom 
and the public interest should require.” 
This doctrine was reaffirmed many 
times, and soon became the recognized 
policy of the country. 


33 Cranch 496. 
41 Wheaton 560. 


The Tariff Issue 


No single issue has persisted so long, 
or proved of so great historic conse- 
quence to the country, as that of a 
protective tariff. It was one of the first 
matters that came up for debate in 
the First Congress of the United States 
in 1789; it has been a persistent problem 
in many Congresses since that time, and 
it was the most important problem before 
the people in the Presidential campaign 
preceeding the last election. This 
question has not been directly before the 
court on its merits, but many decisions 
have indicated the view of the court. 
In the early case of Hilton v. The 
United States,’ Justice Iredell, in con- 
curring with the decision of the Chief 
Justice, said: ‘Congress possesses the 
power of taxing all taxable objects, 
without limitation with the particular 
exception of a duty on exports.” The 
implication is clear here that a duty or 
tariff on imports is constitutional. In 
the decision involving the cargo of the 
Brig Aurora® we have a more direct 
decision as to the court’s view. This 
decision brought before the court the 
constitutionality of the Embargo Act,and 
especially that clause which provided 
“that after the 20th of May next, it shall 
not be lawful to import into the United 
States or the territories goods, etc., from 
England.”” The court upheld this act. 
This clearly indicated that the Court 
believed that a protective tariff was 
within the constitutional power of 
Congress, for if Congress could prohibit 
the importation of foreign goods, cer- 
tainly it could regulate the conditions 
under which such goods could come into 
the country. In the case of Marshall 
Field and Company v. Clark,’ which 


53 Dallas 171. 
67 Cranch 380. 
7143 United States 649. 
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was an attack on the constitutionality 
of the Tariff Act of 1890, we have a 
slight wavering view of the court. It 
was here indicated that the court be- 
lieved that the provision in the McKin- 
ley tariff which placed a bounty on 
sugar was unconstitutional, and that 
“A tax laid for neither the object of 
paying the debts not for providing for 
the common defense nor general welfare 
of the United States, is unconstitutional 
as an excess of legislative power.” 
Bascom® says, ‘“The protective policy 
of the United States was instituted so 
early, grew by such insensible degrees, 
and was so closely associated with 
taxation, that the question of its con- 
stitutional right was blurred.” This 
is probably correct. If the court had 
been called upon to decide at an early 
period in our history on the question, 
Has a small minority of our people the 
legal right to exploit the remainder? 
doubtless by this time we would have 
had a long line of decisions reversing 
and nullifying all protective tariff legis- 
lation, and the commercial trend of the 
country would have been quite different 
from what it now is. 


The Income Tax 


The income tax, of course, cannot 
be dissociated from the tariff, as the in- 
come tax of 1894 was incorporated into 
the Wilson Tariff Act. Perhaps the mis- 
take was made of not separating this 
and making it an independent act, 
thereby dissociating this tax from the 
tariff issue. Of course there is the ques- 
tion as to the possibility of passing such a 
measure independently. This act was 
declared unconstitutional finally in the 
case of Pollock v. Farmers’ Loan 
and Trust Company® in a four to five 


8’ Growth of Nationality. 
*157 United States 759, 


decision. Perhaps this decision marked 
the beginning of the recent onslaughts 
on the courts and their decisions, for 
the reasoning and narrow majority on 
which this decision was rendered have 
created serious belief inthe minds of many 
men capable of judging that the deci. 
sion was probably wrong. 


The Legal Tender Cases 


The decision in the legal tender 
cases was of unusual interest because 
of the importance of the decision and 
because of the fact that the Supreme 
Court decided the question involved 
in three ways before the matter was 
finally settled. The question was no 
less important than this: Has Congress 
the power to make bills of credit a 
legal tender? The court held the act 
to be constitutional. We see in the 
decisions and adverse opinions rendered 
in these cases, perhaps, as we see no 
where else in the federal reports, an 
attempt of the court to reconcile the 
political and commercial interests of 
the country with the principles laid 
down in the organic law. 


Federal Union 


The Dred Scott decision and its re- 
sults are too well known to need review 
here. It is sufficient to say that the 
dire consequences resulting from the 
refusal of the people to abide by this 
decision have their lesson for to-day. 
We recalled that decision at frightful 
cost. We need to remember that it is 
just a step from the recall of judges to 
the recall of decisions, and anarchy is 
the logical result of the recall of either 
or both. 

When the Civil War was over the 
Supreme Court attempted to settle the 


10 Hepburn v. Griswold, 18 Wallace 513. Knox 
v. Lee, Parker v. Davis, 12 Wallace 287. 
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question of the national or federal 
Union on a basis that would draw the 
two sections together, and the case of 
Texas vs. White" was ashort but power- 
ful contribution to this result. This is 
one of the really great decisions of the 
Court, and it stands as one of the most 
brilliant contributions to the literature 
of political science. The opinion of the 
court was written by Chief Justice 
Chase, and the effect was to give to the 
federal Government the supreme right 
to the title of ‘“The State.’”” Whatever 
may have been the views concerning 
the nature of the Union, either North 
or South, previous to the Civil War, 
the doctrine in this decision will be 
accepted in all the future as the correct 
view. 


Imperialism v. Expansion 


The doctrine of natural expansion 
had been generally accepted very early 
in the history of the country, but the 
annexation of non-contiguous territory 
raised a question on which political 
opinion split and party alignments 
were soon drawn. The influence of 
the Supreme Court in dealing with 
this question has been most wholesome. 
The Democrats in 1890 made ‘‘Imperial- 
ism’ the ‘‘paramount’”’ issue and de- 
clared their opposition “to territorial 
expansion when it takes in undesirable 
territory.”” The Republicans, on the 
other hand, favored holding on to all 
territory acquired through the Treaty 
of Paris on the ground that “Our 
authority could not be less than our 
responsibility.’”’ These conflicting views 
finally came up to the Supreme Court in 
the Insular Cases,” and the court held 


17 Wallace 700. 

12 DeLima v. Bidwell, 182 United States 1. Goetz 
v. United States, 182 U. S. 219. Dooley v. United 
States, 182 U.S. 222. Armstrong v. United States 
182 U. S. 243. 
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that the laws involved were constitu- 
tional, and therefore sustained the 
doctrine of imperialism. 


Conclusion 


It is an interesting fact that with the 
exception of the question of internal 
improvements and free silver, most of 
the important political questions of the 
country have resulted in laws that were 
finally to be passed on by the highest 
court in the land save the uncertain 
court of public opinion. Regardless of 
which party’s views have been upheld, 
in remarkably few instances has there 
been any disposition to question the 
integrity of the courts. In the history 
of no country have there been as few 
examples of judicial corruption or of a 
necessity for impeachment proceedings 
against members of the judiciary. 

In the light of these facts the American 
people need to carefully consider the 
wisdom of the recall of judges or the 
recall of their decisions. It is hardly 
thinkable that the recall of decisions 
will make much impression on the minds 
of the American people. Its chief 
value, perhaps, consists in the fact that 
it may prove to be a nice curio in some 
political museum and serve the purpose 
of amusement for future generations. 
But the recall of judges is a more serious 
matter, because more plausable. Before 
the people of our several states and the 
Nation take thisstep, they should measure 
the efficiency of our courts by the stan- 
dards of integrity, and attempt to see 
if the trouble is not rather with the 
systems of procedure established by 
Congress and our state legislatures 
than with the men whom we have 
called out from among ourselves to 
guard our liberties and to protect our 
rights. Henry Maine declared that 
the Supreme Court of the United States 
was a “unique creation of the founders 
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of the Constitution.’ Carson in his 
great work on the History of the Su- 
preme Court says: ‘The establishment 
of the Supreme Court of the United 
States was the crowning marvel of the 
wonders wrought by the statesmanship 
of America.”” As we look back over the 
marvelous record of this court as it 
sits in judgment on matters of political 
and economic questions that have come 
up to it out of the heated controversies 
of political debate, where party spirit 
ran high and ambitious leaders sought 
every possible advantage in pressing 
their claims for prestige, and note the 


Denton, Texas. 
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cautious and profound decisions of 
the court, whose verdict attempted to 
strip the question of every element of 
personal feeling, and often rendered 
decisions that the court knew would 
involve it in misrepresentations, we are 
compelled to agree with those who hold 
the court in veneration and awe. The 
man who studies the decisions of the 
courts of his country will find that our 
forefathers builded wiser than they 
knew, and such a study by true American 
people will lead them to declare them 
“not guilty”’ of much of which they have 
been charged. 





Lord Justice Vaughan Williams 


[FROM THE LONDON Law Journal] 


[Sir Roland Vaughan Williams has retired from the English Court of Appeal, 
being succeeded by Sir William Pickford, who was promoted from the King’s 


Bench Division. 


Mr. Justice Channell has resigned from the King’s Bench, the 


two vacancies in that court being filled by the appointment of Mr. Montague 
Shearman, K.C., and Mr. John Sankey, K.C. The Law Times in commenting 
on the changes said (April 25): ‘‘Lord Justice Vaughan Williams was a judge of 
great distinction and sound learning, but of recent years his tendency to prolixity 
had been to a great extent responsible for the growing list in the Court of Appeal.” 
The following appreciation may be of interest for its breadth of outlook and is 
more than a biographical document. — Ed.] 


HE retirement of Sir Roland 

Vaughan Williams removes from 
the Bench the “last of the pleaders.’’ 
For he is the last of the judges whose 
tone and style were those of the old 
school of common law practitioners. 
He displayed in his judgments at once 
the solid learning, the elaboration, the 
refinement, and the formalism which 
marked the generation, now almost 
extinct, of those who received their 
legal training under the pre-Judicature 
Act system. Some of his contemporaries 
indeed, such as Lord Halsbury, Lord 


Macnaghten, Lord Alverstone, and Sir 
Herbert Cozens-Hardy, were called to 
the bar before the great reform of 1873 
had passed into law. But Lord Mac- 
naghten and the Master of the Rolls were 
equity practitioners, to whom _ the 
formalism of the common law never 
came at all close. Lord Alverstone was 
essentially a patent practitioner or a 
Crown side lawyer, and as such he 
escaped from the bonds of the pleader. 
Lord Halsbury’s great abilities were 
exercised, until he became a law officer, 
largely at the criminal bar. Sir Roland 
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Vaughan Williams, on the other hand, 
enjoyed a common law practice of the 
most typical kind, and he had the kind 
of intellect at once massive and 
precise — which instinctively assimilated 
the discipline of drafting counts and 
pleas and demurrers in accordance with 
the multiplicity of technical rules which 
marked the unreformed system of plead- 
ing. 

The present generation of lawyers, 
indeed, is apt to under-estimate the 
change in legal outlook which was 
wrought by Lord Selborne’s great 
reform. Men who live within the four 
corners of a practical art such as the 
law are enormously influenced by the 
rules which govern that art. Formerly 
the pleader had to frame his case in 
accordance with rules of amazing subtlety 
and technicality; if he made a slip at 
any point, his client lost his case and his 
own reputation was seriously imperiled. 
To-day he tries to tell a plain story in 
plain English; however far wrong he 
goes, amendment of his pleadings is 
always possible, and unless he goes very 
far astray indeed he can face with 
equanimity such feeble attacks on his 
pleadings as are still open to an astute 
opponent. A sound and_ scholarly 
knowledge of law is still of the utmost 
importance; but knowledge of the 
principles rather than the formalities 
of law is the really important thing. 
Fifty years ago, on the other hand, the 
most profound grasp of legal principles 
was utterly useless to the common law 
practitioner if his mind lacked the 
precision and minuteness necessary to 
appreciate the myriad technicalities of 
pleading. Ingenuity was important then 
as now, but it was the ingenuity which 
is helpful in manipulating words and 
phrases rather than that which evolves 
ideas. 

This it is, we believe, which explains 
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some of the very remarkable contrasts 
which have made Lord Justice Vaughan 
Williams something of an enigma to the 
bar who practised before him. His 
singular simplicity of character, and the 
absence of all affectation in his mode of 
life, led the novice to expect in him a 
corresponding judicial simplicity. But 
nothing of the kind did he discover. 
Great legal scholarship marked the 
judgments of the Lord Justice who 
presided for so many years over the 
second Court of Appeal, but it was 
accompanied by what sometimes seemed 
a bewildering maze of subtleties and 
refinements.. His reported decisions are 
«marked by an extraordinary elaboration 
of style; he hardly ever lays down a rule 
without mentioning all its possible 
exceptions and qualifications. And his 
manner in court, kindly, homely, and 
courteous as it ever was, yet had in ita 
quaint, old-fashioned ceremoniousness, 
an excess of verbal refinement, which 
contrasted strangely with the brusque- 
ness of present-day standards. 

But all these characteristics are at 
once explained if we remember that the 
mind of the Lord Justice was steeped 
in the verbal lore of the ancient plead- 
ings. Where other judges distinguished 
between damages liquidated and un- 
liquidated, his mind intuitively turned 
to the difference between an action of 
assumpsit and one based on the indebitatus 
counts. Where a modern pleader thinks 
of the difference between a promise 
under seal and one for a consideration, 
he thought at once of the difference 
between a claim on the covenant and one 
framed in debt. And in each case, of 
course, the phrase called up to his mind 
the hundred and one devices by which 
the special pleader of old was skilled in 
countering such claims. Of course, he 
translated into modern phraseology the 
objections thus suggested to his fertile 
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intellect — perhaps he was himself only 
half-conscious of their origin — but the 
result was that he had a multiplicity of 
difficulties to raise against almost every 
argument addressed to him. To men 
who did not understand him his mind 
seemed to refine upon itself. 

Subtlety, indeed, was the most visible 
characteristic of his great legal learning. 
But subtlety is a vague term; there 
are many kinds of judicial subtlety. 
There is the subtlety of the metaphysical 
mind which sees all questions in terms 
of judicial first principles; an excellent 
example of this is afforded by Lord 
Haldane’s_ profoundly philosophical 
judgment in the recent Birkbeck appeal» 
with its searching analysis of all the pos- 
sible claims im rem and claims in per- 
sonam which the parties on one side 
could maintain against the others. 
Again, there is the mathematical subtlety 
which applies to all questions the 
inexorable canons of logical exactitude, 
which appear to measure arguments 
with calipers and weigh them on a 
balance; to this we have grown accus- 
tomed in the judgmentsof Lord Moulton. 
Lastly, there is the subtlety of the 
scholar based on precision in the appre- 
ciation of rules and formulas, in the 
niceties of definition, and in the correct 
traditional use of terms. It was this 
type of subtlety that Lord Justice 
Vaughan Williams possessed. And in 
an age of loose thinking, in law as well 
as in politics, a mind which forced the 
impatient advocate to halt and define 
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his terms before it admitted his argy. 
ment was not without its abiding valye 
and influence in the courts. 

And even the least patient critic of 
Sir Roland’s argumentative subtlety has 
never accused him of being indifferent 
to substantial justice. He liked the 
correct technical reasons to be given 
for a decision based on common sense 
and common fairness, but he never let 
technicalities blind him to more impor- 
tant things, Indeed, his very ingenuity 
often helped him to find a reason for 
relieving hard cases without making 
bad law — where judges who seemed 
more practical had failed to find a way, 
He loved technicalities, but he had no 
love for paradoxes. His logical acute- 
ness, too, made it easy for him to detect 
and refute the paralogisms of sophistical 
advocates. His own excess of ingenuity 
saved him from falling a prey, as some 
able judges have done, to the ingenuity 
of a dexterous argument. In the long 
run only counsel who combined a 
thorough knowledge of law with sound 
common sense could hope to get behind 
his armour. The ordeal of sustaining 
one’s argument against his deductive 
criticism tested the mettle of advocates 
who appeared in his court. Indeed, the 
Appeal Court in which he presided during 
the last ten years of his judicial career 
served almost as an academy for training 
rising juniors in the fundamental prin- 
ciples of the common law, of which 
he will long be remembered as one of the 
great masters. 





A Missouri Word-Painter 


By EpGaR WHITE 


HERE is one subject upon which 

you can always arouse the interest 
of those who personally knew him — 
Henry Clay Dean, the fire-eating 
preacher-author-orator of Putnam 
County. 

“Know Colonel Dean? Well, I 
should hope so. I was in court the day 
he defended for murder, and 
heard him make a speech to the jury. 
Ah! that was a speech! Let me tell 
you what he did — ” 

And then you were in for it. The 
trial towered above everything else 
in the narrator’s memory. He would 
begin by telling you how listless Dean 
sat during the evidence and cross-fire 
on legal points, because Dean rarely 
bothered his head about the law of 
a case; how the state step by step 
crowded the defense to the wall, erected 
the gallows, fastened the rope and held 
up the black cap, and then suddenly 
Dean would appear on the scene, 
clothes soiled, hair mussed up, cravat 
fying all about his neck, and commence 
talking, and then he would turn loose 
the batteries of his marvelous eloquence. 
People would fight for space in the 
court room, or climb trees near the 
windows. As he went on with his 
argument it would be observed that 
though Dean had looked bored while 
the evidence was coming in, yet he 
could refer to it with wonderful accuracy. 
He would build up the defensive struc- 
ture brick by brick, stone by stone, 
and then climax it all with a burst of 
impassioned oratory that fairly swept 
the jurymen from their feet, and tri- 
umphantly acquitted the defendant. 


In 1855 Colonel Dean, who was then 
a preacher of some note, was elected 
chaplain of the United States Senate. 
There were quite a number of aspirants, 
and after the result a disappointed 
candidate asked, with ill-concealed dis- 
gust, ‘‘How in the world did you land 
that job?” 

“Oh, I just prayed the hardest,” 
replied Dean. 

Judge A. D. Risdon, a lawyer of 
Kirksville, tells this as illustrative of 
Colonel Dean’s persuasive powers: 

“About thirty years ago Henry Clay 
Dean, the eccentric Missouri lawyer and 
orator, was attending a term of court at 
which I was defending a man on a pretty 
serious charge. Two horse thieves 
that were there in jail sent for Dean. 
He took their case and after looking 
at it from all sides concluded the best 
thing for them to do was to plead guilty 
and take two years each. His men 
balked on the idea of pleading guilty. 
He told them that the penitentiary 
wasn’t a bad sort of a place; he had been 
all through it and he knew. ‘The 
warden —a_ personal friend of mine 
— is one of the kindest men that ever 
lived,’ said Dean; ‘he never makes you 
work when you are tired, and when you 
are sick he always looks after you like 
a mother. You get roasted beef and 
brown bread every day, and pie and 
turkey on Sunday. Why, when Bill 
Jenkins — you boys know Bill — used 
to run a little saw mill over in the corner 
of Putnam county, they sent him up 
for — er — borrowing corn. When he 
went there he didn’t weigh over 130 
pounds, regular skin and bones, and 
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in six months he weighed 300 pounds, 
avoirdupois, and was made captain of 
the guard —just getting along fine; 
said he wouldn’t swap his job for any 
other in Missouri, and wrote his folks 
to come down and live with him. 
The prison can’t hurt anything but your 
reputation, and what does a fellow who’s 
been stealing care about reputation 
any way?’ The two horse thieves by 
this time were dead anxious to plead 
guilty and begin life in the pen. More 
than that, all the other fellows in the 
jail who had heard Dean’s talk insisted 
in pleading guilty and going along.” 

Colonel Dean died at his home in 
Putnam County, which he called “‘Rebel 
Cove,”’ on February 6, 1887, but his 
living contemporaries have not forgotten 
him, and never will. Two distinct 
views obtain regarding Missouri’s dis- 
tinguished son, which can perhaps be 
best expressed by those who wrote of 
him at the time of his death. 

The editor of the Centerville (Iowa) 
Citizen, a paper published just north 
of “‘Rebel Cove,” said of Dean: 

A large per cent of the stories that have been 
printed about him have no foundation of fact. 
Dean was a vastly overrated man, whose 
eccentricities passed for genius. His personal 
habits gained him a notoriety superior to any 
real ability which he may have _ possessed. 
He took a peculiar pride in his slouchy appearance 
and soiled clothing, and he made it worth money 
to him. His later lectures were merely a re-hash 
of those of his earlier years. 

Against this is presented the estimate 
by the Hon. J. B. Grinnell of Iowa: 

Thousands will remember Colonel Dean for 
matchless description of the race, fresh from 
the hands of the Creator, making a short tarry 
with mortals, to be clothed and crowned beyond 
with immortality. We listened to more than 
the calm reasoning of Plato, or the fervid 
eloquence of Chalmers—to a genius and a 
preacher who had found a theme worthy of 
his great powers in fresh delineation, and the 
grasp of a master mind. You saw all the ele- 
ments in nature under law upheld for man — 
an ark floating, a tragedy on Calvary, the stars 
going out, and the sun turned to darkness only 


when the last-born of the benighted had entered 
upon an endless career of fruition. He ejacu- 
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lated with deep emotion; ‘‘Poor men, look yp! 
Proud rebel, kneel! Scorning infidel, hysh! 
or be damned!” ; 


“Mark Twain” heard Dean lecture 
at Keokuk once, and then wrote of him: 
“When Dean came the people thought 
he was an escaped lunatic, but when 
he went away they thought he was 
an escaped arch-angel.”’ 

Colonel Dean’s chief eccentricity was 
in the matter of dress. He always 
wore a full beard and moustache, up. 
kempt and unshorn, a soft slouch hat, 
and attire that bordered on the slovenly, 
He cared not whether his shoes were 
laced or unlaced, and was primitive to 
an almost painful degree in everything: 
he did, even to the partaking of his 
meals, which he usually did with his 
hat on, following the precept that 
fingers were made before knives and 
forks. Once he appeared before a 
large, cultured audience at the Iowa 
State University for the purpose of 
delivering an address to the class, 
He wore a pair of pantaloons similar to 
the traditional sailor’s trousers, a blue 
flannel shirt, a flowing brown linen 
duster, and a pair of brogan shoes, un- 
laced and with the strings whipping 
about his ankles. He paid no atten- 
tion to his reception, but commenced 
to talk as soon as he appeared and in 
less than five minutes that refined, 
intelligent audience had lost sight of the 
uncouth figure before it, and was travel- 
ing the beautiful avenues and fields he 
was sketching with his matchless brush. 

In Colonel Dean’s country home was 
the most extensive private library owned 
by any Missourian at that period. The 
books were piled against the walls in 
double rows, reaching clear up to the 
ceiling on all sides. To a visitor it 
would seem those books had _ been 
thrown there in endless confusion, but 
when the owner wanted any one of 
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them he could touch it unerringly. 
All the classics and the masters of 
history and fiction were piled around 
the room in that backwoods home. 
Dean’s critics said his learning was super- 
fcial; that his alleged quotations were 
inaccurate and that his method was to 
borrow a strong sentence here and there 
from the authors, and then weave a lot 
of fol-de-rol around them to make it 
appear he was a wonderfully entensive 
reader. 

Ben Franklin of the law firm of 
Guthrie & Franklin, Macon, was a 
sort of protégé of Dean’s, and he spent 
many hours in that remarkable library 
at “Rebel Cove.” 

“I had found myself wondering 
whether Dean was really giving us 
authentic quotations,’”’ said Mr. Frank- 
lin, “and once to test him I asked about 
acertain quotation he had used in a 
speech. It was quite extensive. He 


instantly burrowed into that double- 


wall of books, found the authority and 
handed it to me, with the leaf open at 
the place. Then while I held the book 
he went over to the other side of the 
room and repeated the long quotation 
without missing a word. He possessed 
the marvelous faculty of remembering 
whatever he read or heard. It was no 
trouble to him to cite long passages; 
it was as natural as for the sparks to 
fy up. He’d sit around in a case, 
where his associates would be examining 
a witness, and would remember the 
evidence fully as well or better than 
the man who had conducted the ex- 
amination.” 

Colonel Dean’s country home was 
primitive like its owner’s apparel, yet 
he was tremendously proud of it. He 
frequently visited St. Louis, Kansas 
City, Keokuk and other towns, where 
he had many friends, and when discus- 
sing the estate gave the impression that 
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he was a sort of rural baron, with 
vassals by the score, wine cellars, bins 
and barns overflowing with the good 
things of life and all that. He was 
always urging his city friends to come 
out and see him, promising a world 
of game in the forest and on the 
moors, and a table that would outshine 
Delmonico’s. 

One day three gentlemen of Burlington 
concluded to accept the hospitable 
invitation of the great orator, and un- 
heralded, they invaded the Dean prem- 
ises and began shooting. The country 
was wild, and there were but few evi- 
dences that the feet of man had ever 
trod those parts. In fact, the party 
didn’t know they were on Dean’s place 
until that gentleman burst through a 
thicket and extended the glad hand. 

“So glad to see you, gentlemen,”’ he 
said, beaming around on them; “sorry 
I didn’t know you were coming, though, 
so I could have had the carriage down 
to the train. Let’s go right up to the 
‘Hall’ now and have a bit to eat, and 
smoke, and then we’ll come out and 
I’ll show you where the big game is.” 

The visitors felt the hypnotizing 
influence of the genial host the moment 
he met them, and started in his wake 
through the brush to the “Hall,” 
which they mentally conjectured was 
some great establishment on an im- 
posing elevation. Even when their 
eyes corrected that impression they 
felt a sort of veneration for the rambling 
frame structure under the eloquent 
description of Mr. Dean. 

“There’s my home, gentlemen!” he 
said, with a dignified wave of the hand; 
“built according to my own plans from 
the ground up; lots of room and light, 
wide corridors, airy ceilings, solid founda- 
tion — everything run on a system for 
health and comfort.”’ 

But the dinner was all that was repre- 
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sented and there was more than enough 
of good country cooking, including 
Johnnie-cake, sausage, cabbage, salads, 
jellies, preserves, pickles and good hot 
coffee and real cream! “I'll wager not 
a man on that expedition forgot that 
meal to his dying day,” said a guest. 
After dinner they sat and smoked 
while Dean painted marvelous pictures 
on the clouds issuing from their pipes. 
It was a hazy evening and the scent 
of the woods crept in the windows and 
floated around the beautiful dream 
castles of the master of word-craft. 
Visions of oriental luxury, shadow 
draped houris, with gems flashing their 
electric rays through tawny strands 
and stern stone faces looking across 
the eternal seas of sand, were brought 
before the hunters as the twilight hours 
drifted into dark, and night shut down 
on the ‘‘castle’”’ in the woodland. 
Suddenly Mr. Dean came back to 
earth and called for lights. The wife 
responded with a saucer of lard, in 
which floated a woolen rag — the usual 
illumination of the Missouri pioneer, 
but a little incongruous in the domicil 
of a “baron.” Mr. Dean explained 
to his wondering friends that he had 
renounced coal oil lamps, gas and other 
modern methods of lighting because of 
their offensive odor, and then, he had 
“barrels of lard’’ which he could put to no 
other use than to eliminate the darkness. 
All agreed with their host that it 
was the only proper light under the 
circumstances, and insisted that they 
wouldn’t enjoy any other kind half so 
well. So the great talk went on and 
all forgot the flying hours but the 
primitive lamp, which after doing its 
stunt flared up as a good night signal 
and went out; the lard was gone. Mr. 
Dean arose and again summoned his 
wife to the rescue. 
‘Some more oil, dear,’”’ he said, hold- 
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ing out the saucer, ‘‘we’re quite in the 
dark.” 

The good woman hesitated ang 
then whispered, timidly: 

“Henry, there isn’t another drop in the 
house!” 

Though she didn’t intend to make the 
announcement public, the guests heard 
it, and were intensely embarrassed, 
But Mr. Dean wasn’t. 

“Well, boys,” he said, cheerily, ‘‘what's 
the odds; it’s bed-time anyway and we'll 
have our talk out tomorrow. Take 
my hands — gently there — just a log 
one of the boys left in the corridor 
— follow me and I'll conduct you to 
your sleeping apartments.” 

Next morning as they were leaving, 
Mr. Dean followed them out to the 
roadside, all the while talking grandly 
of his estates and contemplated im- 
provements. 

“Now, gentlemen,” he said, “you 
know the way, and remember I'll 
expect you again. The latchstring is 
always hanging out to my friends. 
Good day and a pleasant journey to 
you all.” 

Colonel Dean had hardly completed 
his new home when there appeared 
before him a shadow which even his 
powerful eloquence could not drive 
away. But he was not afraid of it. 
His courage was with him to the last. 
Sitting out on the broad porch with 
his physician, he looked him squarely 
in the face. 

“Doctor Edison,’’ he said, deliber- 
ately. ‘‘Isn’t this rheumatism rising? 
Remember, I’m asking you for the 
facts now.” 

“I’m afraid it is, Colonel,” replied 
the doctor, gravely. 

“It is approaching the heart?” 

The physician bowed. 

Colonel Dean went on as calmly as if 
discussing a feature of farming. 
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“Which means that at the expiration 
of a certain munber of hours, the exact 
number being even now a subject of 
calculation by you, it will reach the 
heart and my life will go out?” 
,, The doctor was silent. 

“Do you see that large elm down 
there in the grove, Doctor?” indicated 


Macon, Mo. 
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the orator with steady finger. “I’ve 
watched it grow from a tiny sprout. 
It has stood the assaults of hailstorms, 
hurricanes and lightning, and now 
reaches up above all the rest, strong, 
sturdy, unafraid, like my life has been. 
That tree, Doctor, is to be my head 
stone. You will see to it?” 
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STRONG’S LANDMARKS OF A 
LAWYER’S LIFETIME 


Landmarks of a Lawyer's Lifetime. By Theron 
G. Strong of the New York bar. Dodd, Mead & 
Co., New York. Pp. 538+13 (index). ($2.50 net.) 


E find “Landmarks of a Lawyer’s 
Lifetime” very interesting indeed. 
The author, through family connections, 
and through his own prominence at the 
bar during many years of successful 
practice, is able to give us intimate per- 
sonal recollections of many notable 
characters in our profession. His father 
and grandfather and several of his less 
immediate relatives were judges of 
prominence, and he himself was twice 
nominated for the Supreme Court of 
New York State, but unfortunately 
was not of the successful party on either 
occasion. 

The author lived and practised law 
in New York, so that the reminiscences 
and landmarks are mostly located in 
that state. Thus the volume is bound 
to appeal more strongly to the New 
York reader than to those of other 
states, and yet of course many of the 
personages and events were of such 
nation-wide importance as to be of 
interest to the general reader. 

The first half of the volume is occupied 
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largely with those reminiscenses of 
prominent judges and lawyers, and that 
part of the book will probably be 
regarded most generally as more in- 
teresting and entertaining than the rest. 
But we take the view which we believe 
will not be generally accepted, namely, 
that the last eight chapters are the most 
significant and important ones. For 
instance, the chapter entitled ‘Codes, 
Reports and Text-Books’’ compares 
vividly the working library of a lawyer 
of to-day with one of the time when the 
author began practice. Every lawyer 
knows that the number of reports, 
digests, and statutes has increased 
enormously in recent years. But we 
seldom realize how enormous and how 
recent this increase has been. Simi- 
larly the other chapters in this last half 
of the book tell us much that we know 
all about already, but the author’s 
way of telling it brings the matter 
home to us in a new or improved light. 
We might wish that two or three very 
antiquated and much worn jokes or 
anecdotes had been omitted. Those 
blemishes are not numerous and on 
the whole we have nothing but praise 


for the book. 
y.T.C 
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BRYCE’S ROMAN AND BRITISH 
EMPIRES 


The Ancient Roman Empire and the British 
Empire in India: The Diffusion of Roman and 
English Law throughout the World. Two His- 
torical Studies. By James Bryce, author of The 
Holy Roman Empire, The American Commonwealth, 
etc. Oxford University Press, London and New 
York. Pp. 138 (index). 


HESE two historical sketches ap- 

peared in the two notable volumes 
of Studies in History and Jurisprudence 
issued by Viscount Bryce several years 
ago. They are now re-issued primarily 
for the use of students of Indian history, 
the author not having undertaken any 
extensive revision of them, though in 
view of the richness of the topics it is 
readily conceivable that he would have 
liked to extend or amplify the treatment 
in the light of important contributions 
to the recent literature. He has, how- 
ever, with the assistance of Sir Courtenay 
Ilbert, formerly Legal Member of the 
Viceroy’s Council in India, revised the 
essays to bring them up-to-date with 
the latest census statistics of India and 
with recent legislation. It is needless 
to say that many readers who are not 
particularly interested in India, with 
which the greater bulk of the contents 
is concerned, will be glad to have the 
two essays in this separate edition. 


FRANCE’S CORPORATION LAW 


By Joseph C. 
France, Lecturer on the Law of Corporations in 


Principles of Corporation Law. 


the University of Maryland. 2d ed. M. Cur- 
lander, Baltimore, Md. Pp. xxii, 373+90 (appen- 
dices and index). ($6.) 


N this second edition the author 

has eliminated much discussion of 
merely local interest in view of the 
changes in thestatutory law of Maryland, 
which he declares has been “‘to a con- 
siderable extent rationalized” by these 
enactments. The author declares that 
he has “tried to keep in view the original 
purpose, namely to give to the student 
of corporation law a knowledge and 
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understanding of its characteristic prin. 
ciples and problems.” These principles 
and problems have largely been dealt 
with from the standpoint of Maryland 
law, but the volume will doubtless prove 
a serviceable text-book in the law schools 
of other states. 


TAYLOR’S THEORY OF CREDIT 


The Credit System. By W. G. Langworthy 
Taylor, Emeritus Professor of Political Economy in 
the University of Nebraska. Macmillan Co., New 
York. Pp. x, 417 (index). ($2.25 delivered.) 


HIS is a closely analytical work on 

the theory of credit, written prim- 
arily for economists by one who iden- 
tifies himself with the recent evolu- 
tionary in contrast to the classical 
position. The discussion does not deal 
with the conventional forms commonly 
embraced in the term “credit” as 
popularly used, but with “‘credit’’ in 
a wider sense, as including money — 
even for the purpose of completing the 
survey metallic money —and stocks and 
bonds. The genetic or evolutionary 
point of view that is ably maintained 
makes the acute analysis of a highly 
technical topic more comprehensible 
to the layman than some of the academic 
and difficult mechanistic interpretations 
of the classic economics. The author 
has thought out the subject with much 
vigor, and he crowds so much into his 
pages that while his style may at first 
seem obscure and bewildering, on closer 
inspection its agility and_ skill are 
acknowledged. We are unable to pro- 
nounce on the soundness of the exposi- 
tion, but its spirit may be commended, 
seeking as it does a scientific synthesis 
of the principles furnished by different 
stages of economic theory rather than 
partisan championship of views which 
contradict or exclude traditional doc- 
trine. The attitude, whatever the per- 
formance, is invigorating and helpful. 
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MEDIAEVAL WELSH LAW 


A Glossary of Mediaeval Welsh Law; based upon 
the Black Book of Chirk. By Timothy Lewis, M.A., 
Assistant Lecturer in Celtic in the University Col- 
lege of Wales, Aberystwyth. Manchester University 
Press; Longmans, Green & Co., New York. Pp. 
xxii, 304. ($5 met.) 


HIS is a lexicon of Mediaeval 

Welsh, based upon an early manu- 
script of laws in the north Welsh dialect 
and containing an extract from the 
Welsh text of this legal compilation 
following each word indexed; the lexi- 
cographer has also had recourse to other 
than legal sources in his attempt to 
prepare a comprehensive dictionary. 
It was an arduous undertaking, because 
of the great uncertainty that apparently 
exists in this branch of linguistics. The 


meaning of words has evidently been 
in many cases a matter of conjecture. 
We are inclined to think that other 
philologists must take up Mr. Lewis’s 
painstaking inquiries and give them 
a more practical application before they 


can render any considerable service 
to the study of mediaeval Welsh law. 


HUBBELL’S LEGAL DIRECTORY. 


Hubbell’s Legal Directory for Lawyers and 
Business Men. Containing the names of one or 
more of the leading and most reliable attorneys in 
the principal cities and towns of the United States 
and Canada, synopses of the laws of the states, 
provinces of Canada, and Mexico, with instruc- 
tions for taking depositions, the execution and 
acknowledgment of deeds, wills, etc., synopses of 
the patent laws, and the laws concerning jurisdic- 
tion and procedure in United States courts; promi- 
nent banks and bankers throughout the United 
States; also a list of United States consuls, and 
times for holding state and United States courts 
for the year 1914. Hubbell Publishing Co., New 
York. Pp. 1254 and 471. ($5.35.) 


HE 44th annual volume of Hub- 
bell’s Legal Directory emphasizes 
anew the useful qualities of a work 
dealing comprehensively in a mass of 
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varied information which will be found 
invaluable in any law office. The synop- 
ses of state laws, annually revised by 
competent hands, are an excellent fea- 
ture, and the list of attorneys is one of 
high character, inspiring confidence and 
greatly facilitating the dispatch of busi- 
ness at distant points. The book in its 
latest form continues to do much more 
than to satisfy the minimum require- 
ments for a good legal directory, and 
we desire to congratulate the pub- 
lishers on the skill and high sense of 
responsibility displayed in each latest 
revision. 


A pamphlet that will interest all who have 
to do with the law of trademarks and will 
stimulate reflection on related phases of trade- 
mark protection has been issued by the Yale 
and Towne Manufacturing Company, the well- 
known lock makers (9 East 40th Street, New 
York). The diagrams exhibit the character of 
many attempted infringements, and the text 
of several court decisions in favor of the com- 
pany, on the subject of unfair competition, is 
included, these decisions sustaining the right 
of the company to its distinctive trade emblem 
not only in this country but in foreign lands. 


BOOKS RECEIVED 


Theodore Roosevelt: An Autobiography. With 
illustrations. MacMillan Co., New York. Pp. 
647 (appendices, index). ($2.50.) 

The Peace Movement of America. By Julius 
Moritzen. With an introduction by James L. 
Tryon. With 64 illustrations. G. P. Putnam’s 
Sons, New York. Pp. 411+ 8 (index). ($3 met.) 

History of Roman Private Law. By E. C. Clark, 
LL.D., Regius Professor of Civil Law in the Uni- 
versity of Cambridge, also of Lincoln’s-Inn, Bar- 
rister-at-Law. Cambridge University Press, G. 
P. Putnam’s Sons. New York. 2 vols. Part II, 
Jurisprudence; v. 1, pp. xiv, 432; v. 2, 360 + 10 
(index). (21s., $6.50.) 

The Mechanics of Law Making. By Courtenay 
Ilbert, G.C.B., Clerk of the House of Commons. 
Carpentier Lectures, 1913. Columbia University 
Press, New York. Pp. viii, 200+ 9 (index). ($1.50 
net.) 








Index to Periodicals 


Articles on Topics of Legal Science 
and Related Subjects 


Agriculture. The April issue of Case and 
Comment (v. 20, no. 11) contains these articles 
in this subject: ‘The Ownership of Crops,” by 
John B. Green; ‘Farm Laborers as Statutory 
Employees,” by Walter M. Glass; “The Farmer 
and His Animals in Court,”’ by John H. Ingham; 
“Evolution of Law of Carriers as Applicable to 
the Farmand Its Products,” by Dewitt C. Moore; 
and ‘“‘Home on the Farm,” by Hon. Ethelbert 
Callahan. 

Asexualization. 
fit.” By J. Miller Kenyon. 
Review 458 (Mar.). 

“Enforced sterilization was resorted to in 
Biblical times by the Egyptians. It was practised 
by the Malays, the inhabitants of Borneo, Java, 
some Australian tribes, and by the American 
Indians. Even the Spartans recognized it, and 
did a more valiant people ever live?”’ 

Bankruptcy. See Insolvency. 

Building Contracts. The May issue of 
Case and Comment (v. 20, no. 12) contains the 
following articles: ‘“‘What Are Buildings?” by 
Sidney Perley; ‘‘Contractors’ Bonds as Sub- 
stitutes for Materialmen’s Liens,’’ by Hon. 
Henry A. Alexander; ‘‘Conditions for Hearing 
in Court Rooms,”’ by Jacob Mazer; ‘‘Mechanics*® 
Lien for Material Unincorporated in Improve- 
ment,” by L. A. Wilder; and ‘Effect of Stipula- 
tion in Building Contract Requiring Alterations 
or Extras to be Ordered in Writing,” by Willis 
A. Estrich. 

Codification. ‘‘The Growing Influence of 
the Civil Law.” By W. A. Gardner. 78 Central 
Law Journal 274 (Apr. 17). 

‘As to a code we could scarcely improve on the 
Code Napoleon. It is revered in Louisiana. 
But there would be plenty of material at hand for 
the judgment of a council to choose from, to 
make up a code, together with rules and deci- 
sions, which might have met even the approval 
of Bacon, as they would have been accepted 
by Mansfield, Marshall, Story, Kent, Field, and 
many of our jurisprudents who have caught a 
glow of the civil law, in spite of Coke and 
Blackstone. .. . 

“This is not the proposal of a great rev- 
olution, but just getting back to the real source 
of our own jurisprudence. The lawyer well 
versed in Broom’s Maxims is always a good law- 
yer. Of two lawyers of equal ability, one deeply 
versed in Broom’s Maxims, the other not, in- 
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variably the maxim man will be found to be 
the better.” 

Contracts. See Consideration. 

Consideration. ‘Consideration in Bilateral 
Contracts.”” By Samuel Williston. 27 Harvard 
Law Review 503 (Apr.). 

A valuable and constructive criticism of the 
views of Ames, Langdell, Pollock and others, 
“The result of this argument is that no briefer 
definition of sufficient consideration in a bilateral 
contract can be given than this: Mutual prom. 
ises, each of which assures some act or forbearance 
that will be, or apparently may be, detrimental 
to the promisor or beneficial to the promisee, and 
neither of which is rendered void by any rule 
of law other than that relating to consideration, 
are sufficient consideration for one another.” 

Constitutionality of Statutes. “Judicial 
Power to Declare Legislative Acts Void, II.” 
By Oscar Hallam. 48 American Law Review 225 
(Mar.—Apr.). 

Continued from: 48 American Law Review 85 
(26 Green Bag 185). 

The author pursues his historical review 
of the controversies in the United States over 
the power of courts to annul statutes. The 
doctrine, now’ well settled, that the Supreme 
Court is the final arbiter in all constitutional 
disputes between the nation and the states, he 
says, “‘met with much more persistent opposi- 
sition than did the doctrine that the courts 
possess power to declare statutes unconstitutional 
in litigation involving only rights of individuals.” 
The doctrine of nullification had its origin in this 
contest. 

Many phases of the exercise of judicial power 
to annul statutes are discussed, with extended 
quotations from judicial opinions. Of special 
interest is the space given to the sometimes 
asserted right to declare statutes void when not 
in conflict with the Constitution, by relying on 
the doctrines of natural right and social compact. 
“But decisions made upon this ground alone are 
few, and notwithstanding the high authority 
cited, the doctrine that counts may declare 
statutes void on this ground has never been 
generally accepted. . 

“But there is a well recognized principle 
which borders very closely on the doctrine last 
mentioned. That is the principle which per- 
mits the construction of exceptions from the 
express terms of statutes.’ 

See General Jurisprudence. 

“Unconstitutional Acts of Congress.” By 
Joseph R. Long. 1 Virginia Law Review 417 
(Mar.). 

The tendency of Congress has been especially 
strong in the direction of exercising a general 
police power, thus invading the reserved juris- 
diction of the states. The decisions have been 
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unanimous in thirteen cases [of thirty-one cases 
decided by the Supreme Court]. The vote 
stood five to four against the statute in only 
four cases. On the whole, it may be said that 
both Congress and the Supreme Court have been 
conservative, though at present there is un- 
doubtedly a disposition on the part of Congress 
to stretch its powers beyond the limits set by the 
Constitution.” 


Corporations. ‘Alteration of Memorandum 
Objects of Companies.” By G. W. Wilton. 30 
Law Quarterly Review 185 (Apr.). 


“The result of the recent Scottish decision 
[case of John Walker & Sons, 1 Scots Law Times 
107] must be to cast serious doubt upon the 
validity of many transactions in the case of 
English companies that have taken place on 
the faith of the powers in question being within 
the competency of the English courts to grant. 
Litigious opponents of reconstruction schemes 
under such powers may be encouraged by the 
Scottish decision to test their validity. It is 
desirable that the law upon this matter should 
be settled by the House of Lords with a view to 
uniformity in practice in England and Scotland.” 


Debt. 

Deeds. ‘Conditional 
By Herbert T. Tiffany. 
view 389 (May). 


“The delivery of a deed, or of any other 
instrument which takes effect by delivery, may 
be conditioned upon the performance of some 
act or the occurrence of some event. The pur- 
pose of this paper is to consider the nature and 
operation of such a delivery, with reference 
more particularly to deeds of conveyance, as dis- 
tinct from deeds creating a contractual obliga- 
tion, though the same principles are no doubt 
ordinarily applicable to both.” 


See Insolvency. 


Delivery of Deeds.” 
14 Columbia Law Re- 


Defamation (Defeasible Immunity). ‘‘Con- 
ditional Privilege for Mercantile Agencies — 
Macintosh v. Dun, I1."" By Professor Jeremiah 
Smith. 14 Columbia Law Review 296 (Apr.). 

Concluded -from 14 Columbia Law Review 187 
(26 Green Bag 236). 

“Our specific criticisms upon Lord Mac- 
naghten’s opinion in that case can be gathered 
from the previous discussion; but may now be 
briefly summed up, as follows. 

“As to matters of fact: 

“The opinion evinces unfamiliarity with the 
methods and practical necessities of modern 
business. The writer does not appear to realize 
fully either the nature or the importance of the 
information furnished by mercantile agencies. 
It is an attempt to establish a rule of law founded 
upon a mistake of fact as to the reasonable 
necessity of adopting certain modern business 
methods. 

“As to matters of law: 

“The opinion leaves out of view the general 
principle by which an agent finds protection 
under the legitimate interest of his employer. 
The opinion does not pay sufficient attention 
to the chief reason for holding the occasion 
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prima facie privileged, viz., to protect the interest 
of the recipient. The writer does not appear 
to realize fully that conditional protection to a 
mercantile agency,’ if allowed by law, would be 
allowed as a necessary means or incident to the 
protection of the recipient, rather than on 
account of any special merit on the part of the 
informant. . . 

“If the reasoning in this paper is correct, the 
final decision in Macintosh v. Dun is indefensible 
on principle, as well as opposed to the great 
weight of previous authority.” 


Direct Government. ‘‘The Struggle for 
Equality in the United States; VI, The Courts 
and Property (continued).’’ By Professor Charles 
F. Emerick. Popular Science Monthly, v. 84, 
p. 471 (May). 


“It is sometimes argued that the power of 
judicial veto ought not to exist in a democratic 
country. In regard to an absolute veto, the 
argument is conclusive. Any court decision 
that for all time stands in the way of what the 
people want, or that needlessly hampers the 
popular will, is inconsistent with self-govern- 
ment. But a suspensory veto that can be over- 
come after due deliberation by amending the 
constitution is entirely in keeping with demo- 
cratic institutions.” 


Federal and State Powers. ‘“‘States’ Rights 
and the Webb-Kenyon Liquor Law.” By Win- 
fred T. Denison. 14 Columbia Law Review 321 
(Apr.). 


“Tf, as contended, Congress has no power 
in this situation excepting to control this field 
by a rigidly uniform rule applicable to the whole 
country, then it is obvious that Congress is in 
a most serious dilemma: — It must either con- 
tinue to force the ‘dry’ states to be ‘wet,’ or it 
must force the ‘wet’ states to be ‘dry.’ It cannot 
(in that event) take its hands off and allow the 
states to enforce, free of federal interference, 
their local views of health and morality and 
their local estimate of their financial necessities. 

“Surely no more serious question of States’ 
Rights has been raised since the Civil War.” 


General Jurisprudence. 
Judicial Legislation.” 
Cohen. 
Apr.). 

We know of no more striking or more keenly 
philosophic article on the theory of law that has 
appeared in the United States in a long time, 
with the sole possible exception of Professor 
Pound’s notable papers. 

The writer has a clear grasp of his subject, 
and his opinions generally are sound. He has 
read widely and shows himself an acute inter- 
preter of the scientific spirit of his time. He has 
a breadth of horizon which enables him to co- 
ordinate the results of many modern sciences 
and disciplines. He says, for example, that “our 
whole philosophy of mathematics has recently 
been transformed by giving up the view that 
Euclid’s axioms are self-evident. - Modern 
mathematical demonstration is based, not on 


“The Process of 
By Morris Raphael 
48 American Law Review 161 (Mar.— 
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self-evident truths, but on postulates which are 
in effect rules of procedure, or laws of a process.” 
The application of this logical principle, that 
self-evident statements may: not be perfectly 
true, to the law, lies in the fact that lawyers 
have long been accustomed to make use of 
legal maxims founded on a common sense view 
of the fitness of things, yet such maxims are 
postulates rather than clear demonstrations. 
‘Very few students of the law have paid sufficient 
attention to this which might be called the 
principle of esthetics in the law. Judges have 
a regard for the abstract symmetry of the law, 
and frequently legislate in the interests thereof. 
Whenever judges use such expressions as ‘it 
would be absurd,’ or ‘it would be monstrous 
to suppose,’ they are generally using this esthet- 
ic principle. Now one of the most important 
contributions which recent philosophy has made 
to the intellectual life, and which jurists ought 
to take to heart, is this distrust of self-evident 
propositions.” [This difference between a naive 
judgment and a clear critical judgment, so often 
illustrated by an empirical jurisprudence, is seen 
by reference to Blackstone’s and Parke’s rejection 
of precedents plainly unreasonable and unjust — 
see p. 297 post. — Ed.]} 

The author disposes of the common assump- 
tion that legislation is purely arbitrary, and that 
legislators can and do enact anything they please, 
by saying that it ‘‘vitiates all the current anti- 
theses between the functions of courts and 
legislators... . Perhaps the purely arbitrary 
element is somewhat larger in legislative than in 
judicial law-making, but until law acquires the 
rigor of pure mathematics the difference in this 
respect will continue to be one of degree rather 
than of kind. ... The recent studies of legis- 
lation by Dicey, Jethro Brown, Charmont, and 
Duguit show that so far as legislation does change 
the substantive law, it is not entirely arbitrary 
but moves in the main according to definite laws. 
It would be hazardous, therefore, to say without 
more data than are now available whether judge 
or legislator does more to change the law of daily 
life. All that we are justified in saying is that 
they differ in technic. Legislators begin and 
deal more with general policies, or group in- 
terests, while judges, in their legislative capacity, 
start with concrete cases. 3 

“It is generally assumed that every one knows 
what justice is and judges need no special training 
or pay any attention to ethical philosophy. This 
is equivalent to saying that every one knows, 
without further study, what is best for society. 
If this were so, all social science would be useless. 
Science arises because our ordinary judgments 
in any one field are vague and disorganized; 
and the science of justice, which used to be called 
natural law, is a needed attempt to organize or 
systematize human judgments in this field. 
The objection which Bentham and some modern 
writers urge against the doctrine of natural law, 
viz., that it leaves each judge free to decide as he 
pleases, is, as Pollock has pointed out, simply 
based on ignorance of the contents of the classical 
doctrine of natural law. The doctrine of natural 
rights in America, however, has produced a law- 
less jurisprudence precisely because the fiction 
of an all-sufficient law, anterior to all legislation, 
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has led to the neglect of systematic natural law 
and the consequent unconscious importing by 
judges into their decisions of their own un- 
trained notions of justice.” 

This paper was read at the first meeting 
of the Conference on Legal and Social Philosophy 
held in New York in April, 1913. (See 25 
Green Bag 519.) 

See Constitutionality of Statutes, Literature, 
Natural Law. 


Government. 
David Jayne Hill. 
199, p. 673 (May). 


“When duly analyzed, it becomes apparent 
that in the process of social evolution a new 
conception of social justice has been formed. 
It has not come into being by any process of 
reasoning. It is a child of the emotions. Our 
fathers demanded just and equal laws. The 
modern theorist replies, ‘Equal laws, laws which 
apply alike and equally to all men, cannot be 
just.’ What is demanded is not ‘equal laws’ but 
‘laws of equalization.’ Equality of law merely 
gives the prize to industry, thrift, enterprise, and 
economy. It creates differences, and bestows 
a premium upon strength, skill, and talent. It 
is essentially aristocratic. . . .It recognizes, 
promotes, and rewards superiority. It con- 
demns and indirectly punishes incapacity. Under 
equal laws men cannot be equal. What is 
demanded is equality of condition. This can 
be attained only by new laws, laws which will 
distribute to each from the common stock accord- 
ing to his needs. 

“Two sophisms underlie this demand. The 
first is a new theory of the nature of wealth. . . . 
Society as a whole never yet initiated, con- 
ducted, or brought to successful achievement 
any industrial process or any wealth-producing 
activity. It is always an individual, or a group 
of individuals, that does these things. It is 
therefore, a wholly unwarranted assumption 
to affirm that the totality of wealth rightfully 
belongs to society as a whole. It belongs to 
those who by their enterprise, industry, and skill 
have produced it, or who by their abstinence 
from consuming it have kept it in existence. 

“The second sophism underlying the demand 
for unrestrained legislation is the assumption 
that, since society as a whole is the rightfuy 
owner of everything, there exists no individua] 
right that is not based on social permisssion, 

“The origin of this conception of right, con- 
sidered historically, is evident. All rights and 
all public powers were formerly centered in the 
ruler, who could grant them to others according 
to his good pleasure. ... Inthe passage from 
monarchy to democracy this conception of 
a impotence has been merely transferred, 
but it has not been changed. Popular political 
thinking is still, in this respect, as crude and_as 
fallacious as in the Middle Ages.” 


“Taking Soundings.” By 
North American Review, v. 


“Distrust of State Legislatures.” By Gover- 
nor Emmet O’Neal. North American Review, 
v. 199, p. 684 (May). 

“It is claimed that there has been a steady 
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decline in the average standard of ability, in- 
dependence, and intelligence of the membership 
of our state legislatures. That this is true, 
students of our government all agree. This 
decline may be due to some extent to the fact 
that the federal Government has been gradually 
absorbing the reserved rights of the states, that 
state pride has lost some of its potent force, and 
that the central government is becoming the 
Mecca to which we are getting accustomed to 
look for the realization of our hopes of better 
overnment. There is no longer a leisure class 
in the country.... The reorganization of 
our legislatures should be accompanied with the 
payment of salaries sufficient to command the 
services of the ablest men in the state, and the 
membership diminished rather than increased. 

“The methods which prevail in committees 
have also tended largely to destroy confidence 
in our lawmaking bodies. In the reorganization 
of the Legislature we should require that all 
committee hearings should be open to the public, 
that a journal should be kept to record the names 
of all who appear in advocacy or opposition 
to each measure, as well as the votes of every 
member of the committee. The legislative 
rules which prevail in some states require a two- 
thirds vote of either the House or the Senate 
to recall a bill from a committee. This puts it in 
the power of a committee to dominate legislation, 
and to defeat the public will, on important 
measures. This rule, wherever it exists, should 
be changed. 

“Another defect in our methods of legislation 
is that there is no central responsible authority 
which can be held accountable for the laws 
which are enacted. There should be a_par- 
liamentary draftsman of skill and experience 
employed in each state, to whom every bill should 
be submitted before introduction. However, 
it would tend to restrict unnecessary legislation 
if all bills introduced by individual members 
should be required to be first submitted to a 
picked committee before being placed on the 
calendar.” 


Government. See Constitutionality of Sta- 
tutes, Direct Government, Federal and State 
Powers, Public Utility Regulation. 


History. ‘State Tonnage Laws and the 
Constitution.” By Edward E. Curtis. 48 
American Law Review 199 (Mar.—Apr.). 

“It is not surprising to find in the early 
federal statutes, especially those of the first two 
decades of our national history, numerous acts 
wherein Congress gave its consent to laws passed 
by the states laying duties of tonnage. The 
striking thing is that the historians of the period 
have paid little or no attention to these acts, 
either failing to notice them or supposing them 
to be of slight importance.” 

See Legal History. 

Insanity. ‘‘A Note on the Mental Defi- 
ciency Act, 1913."" By W. H. Gattie and T. H. 
Holt-Hughes. 30 Law Quarterly Review 201 
(Apr.). 


A comment on the effect of the Mental 
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Deficiency Act, particularly in relation to the 
earlier Lunacy Acts still in force. 


See Asexualization. 


Insolvency. ‘‘A Study in the Development 
of Creditors’ Rights. By Garrard Glenn. 14 
Columbia Law Review 279, 369, 491 (Apr., May, 
June). 


A lucid and vigorous treatment of a pregnant 
topic of legal history of which the writer reveals 
an admirable mastery, as well as a keen sense of 
modern practical needs. 


“The only way to secure equality of distri- 
bution is to devise some method of procedure 
that will do two things: (1) Bring the debtor’s 
property into the court as a fund for equal dis- 
tribution, and (2) by means of suit for the equal 
benefit of all the creditors, increase this fund 
with property which the debtor had previously 
transferred in breach of his obligation to hold 
his assets for equal distribution. That was our 
quest, and we followed it among the powers 
of chancery as revealed to us in its practice, 
for obviously the common law was a barren 
field of research. We found that there was a 
certain winding-up jurisdiction in chancery, but 
its limits were very narrow. The chancery 
court could distribute the estate of a deceased 
debtor; but what of a living debtor who stays 
at home and defies his creditors, or flees the 
country and leaves his goods to be done with 
as one may? Any such situation was beyond 
the court’s jurisdiction. .. . 

“In our country equity courts habitually 
wind up the affairs of corporations, but what of 
individual traders and unlimited partnerships? 
And finally, in sound logic, no reason can 
found for the extension of this winding-up 
jurisdiction beyond property which the debtor 
has actually on hand; there is no way, in strict 
reason, by which property fraudulently trans- 
ferred can be restored to the estate for final 
distribution. 

“Thus at last we reach the bounds of the 
courts’ powers, and must look elsewhere for the 
remedy. But we need not look far. The 
remedy lies near at hand in the shape of legis- 
lation, of so ancient an origin as to be a part of 
the body of the law in every sense, and a com- 
monplace of every day thought. We refer to the 
various statutes on the subject of bankruptcy 
and insolvency. Insofar as mere information 
is concerned we might halt there; but if the 
rights of creditors are a subject worth studying 
at all, it will not do to stop an inquiry into their 
nature with a mere reference to existing legis- 
lation. For this legislation in its modern form 
is complex, and its history contains much that 
is fascinating. Here we are at the point where 
not only the common law, but the jurisdiction 
of equity itself, breaks down, yet complete relief 
is afforded by legislation of a far more ancient 
origin than some of the basic doctrines of 
equity. ... 

“There were [in the eighteenth century], and 
always have been, in this country, men who 
believed in the necessity of a general system 
of bankruptcy. On the other hand, there were 
and are many of us who prefer to deal with the 
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problem from quite a different standpoint, such 
as in the past has found expression in ‘stay laws,’ 
which were not merely a feature of colonial 
legislation, but have appeared in economic 
crises until a comparatively late day. Even 
to-day at every session of Congress bills are 
introduced to repeal the present Act. 

“As a result of this conflict of thought we have 
had no less than four successive national bank- 
rupt acts; but, worse than that, we have had not 
less than four periods where this country was 
without a bankrupt act.” 


International Arbitration. “Proposals 
for an International Court.” By James L. 
Tryon. 23 Yale Law Journal 415 (Mar.). 


“In the course of the progress that has been 
made towards international organization, many 
proposals have been offered for an international 
tribunal. No man’s scheme for such a court 
can be said to be famous in the popular meaning 
of that term, but certain projects are more or 
less familiar to students of the movement for 
arbitration. An account of some of these, with 
extracts from their texts, is given in Dr. Darby’s 
compendious work on ‘International Tribunals.’ 
It is interesting from the point of view of the 
constitution, functions and sanctions of an 
international judiciary, to compare certain of 
the characteristics of these plans with the Hague 
Court of Arbitration, the International Prize 
Court, or, more particularly, with the proposed 
Court of Arbitral Justice.” 


Intoxicating Liquors. See Federal and 


State Powers. 
Judiciary Organization. See Procedure. 


Legal Aid. ‘Legal Aid for the Poor.” By 
Norman Bentwich. Contemporary Review, v. 
105, p. 559 (Apr.). 

“Every European country and several states 
of the United States make much more generous 
provision for the poor than England. In France 
the rules which regulate ‘L’Assistance Judi- 
ciare Gratuite’ are second only in completeness 
to those which appertain in Scotland. 


Legal Bibliography. ‘Some Bibliographical 
Difficulties of English Law.”” By Percy H. Win- 
field. 30 Law Quarterly Review 190 (Apr.). 


“It is idle to expect any aggregation in one 
accessible spot of the MSS. of all the libraries 
in the United Kingdom. Their local dispersion 
will always swell the toil and cost of those who 
must see them. But there is no theoretical 
reason why catalogues of all the MSS. in each 
library should not be made and printed; and 
a universal catalogue based on these would crown 
the work.” 


Legal History. 
By H. J. Randall. 
(Apr.). 

An able review of the first volume of the 


Continental Legal History Series (No. 1, A Gen- 
eral Survey). “One can only close this volume 


“European Legal History.’’ 
30 Law Quarterly Review 222 


The Green Bag 


with the belief that its appearance is a distinct 
landmark in the scientific study of law on both 
sides of the Atlantic.” 

See Insolvency, Roman Law. 


Literature. ‘“Portia’s Judgment and Ger- 
man Jurisprudence.” By Julius Hirschfeld.— 
“A Note on Shylock v. Antonio.” By the 
Editor.—‘“‘A Reply.” By Julius Hirschfeld, 
30 Law Quarterly Review 167, 175, 178 (Apr.). 


Pollock’s solution of the legal questions pre- 
sented by Portia’s judgment is more satisfying 
than the heavy comments of Ihering, Kohler, 
Niemeyer, and Mendelssohn-Bartholdy. 


Mexico. ‘The Mexican Question.” By 
Thomas Baty, D.C.L. Contemporary Review, 
v. 105, p. 465 (Apr.). 


“The key of the situation for the moment, 
rests with the Mexican ‘Constitutionalists.’ 
If patriotism does not lead them to cease from 
vindicating the constitution at the cost of Mexi- 
can lives and Mexico’s honor, it might be well 
worth considering whether a settlement might 
not be possible on the basis of independence of 
the Northwest of Mexico, where the ‘Con- 
stitutionalists’ are localized. . It might 
even be well to concede Coahuila and Mata- 
moras, thus placing a buffer State completely 
between Mexico and the United States.” 


Miscellany. ‘“A Roman Lawyer.” By John 
M. Zane. 8 Illinois Law Review 575 (Apr.). 


A charming essay on the younger Pliny, 
notable for a fine literary flavor. 


“What is Never in the Record but Always in 
the Case.” By Willard M. McEwen. 8 Illinois 
Law Review 594 (Apr.). 


“T have seen defendants by their conduct in 
the courtroom convict themselves. To _illus- 
trate, a defendant was on trial for robbery; 
the complaining witness was on the stand, and 
swore that he was held up by two men, a tall 
one and a shorter one. The _ indentification 
was not positive. On cross-examination he 
repeated that the tall man had held the gun to 
his head. At this point the defendant pulled 
his lawyer’s coat-tails and whispered something 
to him, and the lawyer incautiously asked the 
witness ‘Wasn’t it the short man who had the 
gun?’ The witness was bright and saw that 
everybody had seen — the suggestion from the 
defendant to his counsel, so he immediately 
replied, ‘I was mistaken, you are right about that, 
your client knows, his suggestion is correct.’ 
The sign language unspoken, had shown that the 
defendant was there. He was found guilty.” 


Monopoly. “The Patent Law and_ the 
Sherman Law.”” By H. A. Toulmin, Jr. 1 Vir- 
ginia Law Review 445 (Mar.). 

A short review of recent cases. 

Municipal Corporations. ‘Due Process of 
Law and the Power of the Legislature to Compel 
a Municipal Corporation to Levy a Tax or Incur 














Debt for a Strictly Local Purpose.” By Howard 
L. McBain. 14 Columbia Law Review 407 (May). 

“It is little short of astonishing at this date 
to assert that there has existed, in the federal 
Constitution since the adoption of the Fourteenth 
Amendment and in most state constitutions 
prior to that time, a general principle of constitu- 
tional law which might have been invoked to 
defeat all legislation of this character.” 


Natural Law. “A Testator’s Bounty to his 
Slayer.” By J. Chadwick. 30 Law Quarterly 
Review 211 (Apr.). 

This writer is of the opinion that Lord Justice 
Fry laid down the rule in too rigid a form, when 
he said in Cleaver v. Mutual Reserve Life Asso- 
ciation, (1892) 1 Q. B. 147, that ‘no system of 
jurisprudence can with reason include amongst 
the rights which it enforces rights directly result- 
ing to the person asserting them from the crime 
ofthat person. If no action can arise from fraud, 
it seems impossible to suppose that it can arise 
from felony or misdemeanor.” 

See Constitutionality of Statutes, General 
Jurisprudence. 

Panama Canal. ‘Panama Tolls Question.” 
By T. Baty, D.C.L. 23 Yale Law Journal 389 
(Mar.). 


“So far as the canal contemplated by the 
Hay-Pauncefote Treaty is concerned, nothing 
is said about equality of charges until we come 
to Art III. And then the provision takes the 
remarkable form of a sort of condition upon 
which the canal will be regarded by Great 
Britain as free from attack in time of war. 
That is, the proviso for equal charges is not a 
straightforward agreement, but it is introduced 
in an oblique and —if the expression may be 
forgiven — ‘slinking’ manner, as ‘the basis of 
the neutralization of such ship-canal.’ 

“Now neutralization refers to a state of war. 
All that Art. III necessarily imports, therefore, 
is that Britain would be justified in disregarding 
the artificial ‘neutrality’ of the canal, if its terms 
were infringed. It gives Britain no absolute 
right to insist on equal charges. All that it says 
is that she may disregard its quasi-neutrality, 
and attack it in war, if its charges have not 
complied with the condition or ‘basis’ of neutra- 

tion. 

“But suppose we concede that ‘neutralization’ 
has a peculiar meaning in this article. We shall 
have to concede, at the same time, that the 
minds of the negotiators were in a state of com- 
plete muddle; — but that is far from an im- 
possible supposition. Suppose we concede that 
neutralization’ does not refer to war alone, but 
that it connotes a certain ‘internationalization’ 
in time of peace, can we not then construe the 
article as containing a positive engagement to 
charge equal tolls? 

‘ “I think we can: but it is a violent supposi- 

Jon.” 


See Taxation. 
Patents. See Monopoly. 
Penology. See Asexualization. 
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Procedure. “Ontario Courts and Pro- 
cedure, II.” By Herbert Harley. 12 Michigan 
Law Review 447 (Apr.). 


“There is no reason why pride or injured vanity 
should stand in the way of according to Ontario 
all the credit which is due for efficient administra- 
tion of justice. The facts are that Canadians 
have done no better than they should do, and 
we have fallen short, not because we are inferior, 
but because our burdens have been greater. We 
have been carrying such a load of transcen- 
dentalism that we could not see the road or 
properly indentify the simplest real objects along 
our route. We have always as now been incum- 
bered by an artificial and academic scheme. 
Our state constitutions are modeled upon a 
constitution which was intended to be static. 
If the world had continued in the beaten paths 
of the ages our system would still suffice, for 
it is designed wholly to preserve what has been 
attained, and in order to do this readjustment 
and change must be restricted or prevented. 
Opportunity for local experiment, which is the 
great merit of our federated nation, has been 
choked by the copying of old constitutions in 
new states. But the parent Constitution leaves 
within the scope of state government sufficient 
freedom for development, and now that we are 
waking up we have but to exercise that power 
and it is ours. 

“The first inroads of modern rationalism 
against feudalistic procedure appeared in the 
Field code and we have reason for pride in this 
achievement. But it came too early. The 
seed fell upon stony ground. In the absence 
of experience and foresight, false theories were 
embedded in code procedure. The whole world 
of thought is now dominated by ideas and prin- 
ciples which came into being after the code 
movement was launched. It has well been said 
that the administration of justice, like all phases 
of government, depends after all only upon 
applied knowledge of human nature. Our fund 
of knowledge as to what people can do and cannot 
do has been so augmented since the times when 
Darwin and Spencer were publishing that an 
academic system projected before that day 
is assumed almost necessarily to be full of 
errors. 

“Of course the law is the last field to react 
to new philosophy, but it is yielding at last. 
The lawyers and judges may be as well versed 
as any men in modern philosophy, but after 
their conversion it takes a long time to change 
the forms. We must first live the new phil- 
osophy and there are strong evidences that we 
have been doingso. The newer ideals in penology 
are evidence of the fact. The commercial law- 
yers’ regard for results is another.” 


“The Lawyer’s Relation to Lawlessness.’ 
By Percy Bell. £48 American Law Review 209 
(Mar.—Apr.). 

“We could more 


readily and_ effectually 


punish crime and suppress lawlessness if we 
were to abolish these two rules [of presumption 
of innocence and of reasonable doubt], and in 
addition thereto require a line of defense to 
be disclosed to the state before the state an- 
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nounces, ready for trial, so that it could be pre- 
pared for the fight before it. Frequently the 
state must summon witnesses to combat various 
theories not knowing which will be relied on. 
This is a sheer waste of time and money. 

“I have briefly adverted to some of the weak- 
nesses or evils of our present system, which by 
the tolerance of some of us and the abuse of 
others of us, have been active causes of a spirit 
of disregard for law. 

“To this extent I think we have been pro- 
ducers of lawlessness. By changing the system 
and introducing necessary improvements, we 
can be correctors of lawlessness.”’ 


Professional Ethics. ‘‘The Legal Ethics 
Clinic of the New York County Lawyers Asso- 
ciation. (Committee on Professional Ethics.) 
8 Illinois Law Review 604 (Apr.). 


Contains a topical index of all the subjects 
passed upon by the Clinic to date. 


Public Lands. ‘Title of Land under Water 
in New York.” By Charles G. Stevenson. 23 
Yale Law Journal 397 (Mar.). 


“Tt has often been decided by the Supreme 
Court of the United States and by the New York 
Court of Appeal that in this country the fee 
title of lands under navigable waters up to the 
high water mark is vested in the commonwealth 
or state in which the property is situated, or in 
its grantees. . There is some confusion as 
to the nature of this title and the extent to which 
it may be alienated. It will therefore be helpful 
to a proper understanding of the subject to 
ascertain exactly what happened in the transition 
from colonies to republic.” 


Public Utility Regulation. ‘‘Jurisdictional 
Limitations upon Commission Action.” By 
Professor Bruce Wyman. 27 Harvard Law 
Review 545 (Apr.). 

The writer, in a very comprehensive and satis- 
fying survey of the topic, reviews a large number 
of decisions, including some of the most recent, 
and concludes: 

“These decisions mean that as a people we 
will not be content to have our rights determined 
by administrative fiat; we demand reasoned 
judgment based upon ascertained principles 
generally understood. If the Commission is 
to be held to its function of administrating the 
law, we must have some basis for determining 
the meaning of the word reasonable used in the 
Act. The Commission, as it has been seen, can 
only set aside a rate if it is unreasonable; in its 
place it can only fix a rate which is reasonable. 
But how is it to be determined what rates are 
unreasonable and what change would make 
them reasonable, unless we have definite prin- 
ciples universally recognized? The Interstate 
Commerce Commission itself has made note- 
worthy progress in the past few years in establish- 
ing by its decisions the bases upon which the 
reasonableness of rates depend as a matter of 
law. The Supreme Court has also of late years 
been giving the stamp of its approval to rules for 
the determination of the reasonableness of rates 
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which seem at last to be practicable. V, 
though a phrase in a statute may apparently be, 
et it may well have a definite meaning in the 

w; and by the prevailing rule, when a given 
aang has an accepted significance at common 
law, it should be taken in that sense. We must 
have some objective standard to go upon, or we 
have no security from subjective differences, 
What is reasonable according to principles of 
law governing the matter is what we must insist 
upon in order to confine our commissions to 
administration. If we have nothing to rely 
upon except what seems upon the whole to the 
ody in power desirable or impolitic, we can 
hope for nothing better than benevolent despot- 
ism subject to all the corresponding risks of 
arbitrary power.” 


Roman Law. “The Girard Testimonial 
Essays.” By F. de Zulueta. 30-Law Quarterly 
Review 215 (Apr.). 


A review of the first volume of the “‘Mélanges 
Girard” (2 v., Paris, 1912). 


Taxation. “Evasion of the Land Values 
Duties.” By W. J. L. Ambrose. 30 Law 
Quarterly Review 179 (Apr.). 

“Now that the quarrel with the House of 
Lords is out of the way and it is no longer 
necessary or possible to call the land values 
duties fiscal instruments, they have become 
measures of social reform. Their professed 
object is not to raise revenue but to coerce land- 
owners, and like any other penalty they are 
imposed in order that they may be avoided, 
So that in endeavoring to avoid the land taxes, 
we are only entering into the spirit of the Act 
and doing — as good citizens should — what the 
Crown in Parliament desires us to do.”’ 


“The Panama Canal Toll and the Constitu- 
tion.” By Russell L. Dunn. 53 Case and Com- 
ment, v. 20, p. 858 (May). 


Discussing the constitutional question whether 
Congress has power to impose tolls on com- 
merce of the several states passing through the 
Canal. 


Trusts. “Trusts Based on Oral Promises 
to Hold in Trust, to Convey, or to Devise, Made 
by Voluntary Grantees, I.” By George P. 
Costigan, Jr. 12 Michigan Law Review 423 
(Apr.). 

“Not being an express trust but an inferred 
trust, a resulting trust would seem to be out of 
place —a logical impossibility — where there 
really is an express, even if only oral, promise 
or trust. An express oral or written promise 
or trust of course leaves no room for inference, 
except the inference involved in the construction 
of the express promise or trust.... Many 
courts overlook that fact, however, and, dis- 
regarding the express oral promise, enforce 
a trust on the theory that there is a resulting 
trust. The only correct legal theory to sustain 
the enforcement of a trust against the plea of the 
statute of frauds would seem, however, to be that 
there is a constructive trust raised to prevent 
the grantee, who dishonestly seeks to retain as 





Index to Periodicals 


his the property which was conveyed to him 
glely because of his promise, from being unjustly 
. t ‘a 


“Adverse Possession by Cestui Que Trust.” 
By Charles Sweet. 30 Law Quarterly Review 
158 (Apr.). 

A criticism of a proposition laid down in 
Underhill’s Law of Trusts and Trustees, that 
“4 Trustee of an express trust is not divested 
of the legal estate by the exclusive possession 
even of a sole beneficiary who is absolutely 
entitled for the statutory period.” 


“Purchase for Value without Notice.” By 
W.A.Searey. 23 Yale Law Journal 447 (Mar.). 

A criiicism of an article by Professor Ken- 
neson in 23 Yale Law Journal 193 (26 Green Bag 
130). 

Waters. 
Samuel C. Wiel. 
(Apr.). 

“Is the riparian law socialism? The riparian 
law not only apportions deficiency among all 
existing users, but also forces admission into the 
use of future new riparian users at any time. It 
places all users upon an equality. Prior appro- 


“Theories of Water Law.” By 
27 Harvard Law Review 530 
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“Hawaiian Water Rights.” By Antonio 
Perry. 23 Yale Law Journal 437 (Mar.). 

“Water rights are destined to play an im- 
portant part in the future of Hawaii as they have 
in the past. The growth of urban communities 
and the agricultural development of the Territory 
render inevitable the conservation and use in an 
increasing degree of the available waters, with 
probable consolidation of some rights and new 
distributions of others.” 


Wills. “Notes on Some Interesting Wills.” 
By Sidney T. Miller. 12 Michigan Law Review 
467 (Apr.). 

“Of all American wills that of the late J. 
Pierpont Morgan stands pre-eminent in many 
respects. As an example of construction and 
draughting, it ranks with the best.... The 
unaffected and sincere statement of faith in 
God and the unassuming allusion to the purpose 
to help in the uplift of the American people 
would stamp the testator as an unusual and 
av man even if we knew nothing else 
of him.” 


Workmen’s Compensation. ‘Who are 
‘Dependents’ within the meaning of the Work- 
men’s Compensation Laws?” By C. P. Berry. 


eer on the other hand, is every man for 


self, and individualism in the highest degree.” 78 Central Law Journal 256 (Apr. 10). 





THE EXACTIONS OF LEGAL SCHOLARSHIP 


priest and foremost [for the law teacher] comes the attempt to make himself 
a master of the subjects which he teaches. This is a vast enterprise, if 
rightly undertaken, and he is fortunate if in a lifetime he can complete the study 
and exposition of a single subject. If he can, other subjects will always supply 
him with more worlds than he has time to conquer. And so his spare time has 
already disappeared What remains is only an unending struggle to 
decide which of many things that call to be done shall be sacrificed to the next. 
Daily the teacher’s thought, stimulated by the thought of his pupils, brings him 
on dark corners hitherto unexplored. Daily, as he seeks to bring light into these 
recesses, he finds them opening into unsuspected inner caverns, rich with material 
of endless fascination, but also of endless labor. The great advantage which 
belongs to the teacher of dealing with some head of the law as a whole carries with 
it the inevitable penalty that in so wide a field these problems, calling . . . for 
scientific and painstaking investigation, will disclose themselves faster than they 
can be solved, and will lead him into more paths than he can follow. These 
paths will diverge widely according to the nature of the subjects with which he 
deals. They may lead into historical investigation of our own early Jaw, the study 
of “the day before yesterday in order that yesterday may not paralyze to-day, 
and to-day may not paralyze to-morrow.”’ Or perhaps he must scrutinize foreign 
systems for the light which comes from a comparison of them with his own. Or 
his work may call for an intimate knowledge of modern economic and financial 
conditions, and of the business and political movements of the present day. 


EZRA RIPLEY THAYER 
(in 25 Harv. L. Rev., p. 269) 
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THE FUTURE OF THE MONROE 
DOCTRINE 


HE future of the Monroe Doctrine 

depends upon its being applied in 
a reasonable manner so that the other 
nations of the Western Hemisphere 
will approve its claims as having their 
basis in justice and equity. It is alone 
necessary that the Doctrine have the 
support of the New World, to be ac- 
cepted in the Old. 

The essence of the Monroe Doctrine, 
as we conceive it, is that the indepen- 
dence of the States of the Western 
Hemisphere shall be respected by the 
European Powers and that the latter 
shall not seek any conquest of territory 
or expansion of empire on American 
soil. The enforcement of this principle 
has been the means of promoting stabil- 
ity and peace and of preserving a healthy 
balance of power, and the principle is as 
sound now as when it was first enun- 
ciated. 

So much may be said, notwithstanding 
the failure of the actual course of events 
to sustain Thomas Jefferson’s rather 
extravagant contentions that America 
“should have a system of her own, 
separate and apart from that of Europe,”’ 
and that “while the last is laboring to 
become the domicil of despotism, our 
endeavor should surely be to make our 
hemisphere that of freedom.” The rise 
of the tide of modern democracy in 
Europe makes that statement now 
seem absurd, as applied to our true 
relation to the Old World. But this 


idealistic interpretation of our foreign 
policy on the part of Jefferson has 
mattered little; the Monroe Doctrine 
has really applied itself to the task of 
maintaining the independence of Spanish 
American States from European domin. 
ion, rather than of providing them with 
free republican institutions. Thus their 
achievement of the ability to govem 
themselves has been an incidental benefit 
which the States have derived from 
the Monroe Doctrine, but cannot be 
said to have been one of its distinct 
objects as the Doctrine is usually 
understood. 

The resentment which our insistence 
on the Monroe Doctrine has of late 
years occasioned in South America has 
been due to the arrogance with which 
our country has maintained its right 
to act as the self-constituted protector 
of those States. This, however, has 
come from too narrow a construction 
of the Monroe Doctrine, which cannot 
possibly mean the same now as in 1823, 
in view of the altered conditions. With 
the growth of powerful, stable and 
enlightened governments in South Amer- 
ica, it becomes no longer possible to 
leave these great States out of account, 
and to construe any act of Europe as 
one of hostility solely toward ourselves, 
which we alone are at liberty to resent. 
The justice of the situation requires 
that these great Powers of South 
America be called into consultation 
when the interests of the whole Wester 
Hemisphere are in danger, and that we 
arrogate to ourselves no right to act 




































independently in such matters. But 
acceptance of this principle, which 
implies a kind of Concert of North and 
South America, does not seem really 
to affect the essence of the Monroe 
Doctrine; it merely means stating the 
fundamental principle of New World 
autonomy, a principle unknown to 
international law and derived solely 
from the position of Monroe, in a form 
applicable to current conditions. It 
even permits the United States to take 
the lead in dealing with diplomatic 
questions which require the advice of 
other American States, and to place 
itself at the head of such an informal 
Concert of America, so long as it does 
not put itself in the false position of 
claiming to act as the sole party to 
a controversy. 

This new, phase of the Monroe Doc- 
trine was advocated at the recent meet- 
ing of the American Academy of Politi- 
cal and Social Science in Philadelphia, 
Mr. John Barrett urging that the atti- 
tude of ‘absolute dictation and cen- 
tralized power’’ be eliminated from the 
Doctrine, and favoring the term ‘‘Pan- 
American Policy” as removing ‘“‘the 
hard, unyielding, dictorial, and didactic 
suggestion of the word ‘doctrine.’”’ It 
is doubtful, however, whether the abso- 
lute equality of all the western States 
need be recognized, and whether it 
would not be sufficient to admit only 
the right of leading States to be con- 
sulted. It is also doubtful whether 
“doctrine’’ is an improper word to apply 
to any consistent principle of action 
that requires careful definition. 

Rear-Admiral Chester said at the 
meeting in Philadelphia: ‘‘Let us form 
a concert of action after the principles 
of the Monroe Doctrine, similar to that 
established in Europe for the support 
of the doctrine known there as_ the 
Balance of Power. Call this part of our 
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international policy by the name of 
the Monroe Doctrine if you will, or by 
the term ‘America for the Americans,’ 
which will probably better please our 
confréres in the south, and at the same 
time be in accord with the general 
principle of that doctrine.” 

Such a policy might be termed the 
Monroe Doctrine in a new guise, and so 
soon as the South American nations 
realize that that policy does not make 
the United States a self-appointed guard- 
ian over their interests, they will support 
it and remove every obstacle to its 
becoming a durable principle of inter- 
national action, acquiesced in by all the 
great nations of the world and permitting 
the United States to face with perfect 
serenity great questions as they arise, 
with confidence that they may readily 
be settled in accord with rules of inter- 
national equity that no Hague Court 
would hesitate to sustain. 


THE BAGGAGE LIABILITY OF THE 
INTERSTATE CARRIER 


HE question presented to the Su- 

preme Court of the United States 
in Boston & Maine Railroad v. Hooker 
(April 6, U. S. Adv. Ops. 1913, p. 526) 
was susceptible of treatment from two 
distinct points of view. The baggage 
liability of the interstate carrier may be 
considered from the point of view of 
public regulation of the tariff schedules 
of the carrier, that is, of the charges the 
carrier is entitled to collect for the trans- 
portation of baggage and the rules which 
the passenger is compelled to observe 
in dealing with the carrier for the trans- 
portation of his effects. Or it may be 
treated purely from the point of view 
of the general principles of the carrier’s 
contractual liability to the passenger as 
an insurer. The first point of view 
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is that of the majority of the court in 
the opinion written by Mr. Justice Day. 
The second point of view is developed 
by Mr. Justice Pitney in his elaborate 
dissenting judgment. But the two 
points of view are not antithetical, but 
consistent, and it is to be regretted that 
the court should have failed to avail 
itself of the opportunity to harmonize 
the common law principles of a carrier’s 
liability with a rational construction 
of the requirements of the Hepburn act. 
That such a harmonization of the com- 
mon law with recent federal legislation, 
giving Congress exclusive control of 
interstate transportation, is possible, 
was recognized by Mr. Justice Pitney, 
when he said: 


The result reached in the present case — 
which seems so contrary to all previous adjudi- 
cations and to the apparent meaning of the acts 
of Congress—is based (if I understand the 
opinion) not upon any legislation addressed to 
the particular subject, but upon inferences de- 
duced by indirect reasoning from the assumed 
policy of the law. The reasoning, as I am 
constrained to believe, disregards familiar 
principles established by repeated decisions 
of this court, in the light of which Congress 
undoubtedly legislated; and it has the effect 
of placing honest but unskilled shippers and 
passengers at a serious disadvantage in dealing 
with common carriers, enabling the latter, by 
“regulations” never called to the attention of 
the former, to obtain practical immunity from 
responsibility for losses due to their own negli- 
gence. 


The result of this decision is to subject 
passengers to hard-and-fast rules in 
dealing with carriers, which they act 
at their own peril in disregarding, and 
so rigorous is the application of these 
rules, supposedly deducible, albeit by 
oblique reasoning, from the Hepburn 
act and the other acts relating to inter- 
state commerce, that it makes no dif- 
ference whether the attention of the 
passenger is drawn to the existence of 
them by conspicuously posted notices, 
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or whether there are any circumstances 
from which it may be concluded that 
the passenger assents to the terms of 
the contract which he is presumed to 
enter into with the carrier. This de. 
cision, it seems to us, results in a most 
unfortunate situation, and it is dis. 
couraging to find a meaning read into 
the Hepburn act which works such 
havoc with the common law principles 
of a carrier’s contractual liability. 

The task of the practical jurist is 
very largely that of blending old prin- 
ciples with new and of promoting the 
orderly, harmonious development of 
the entire body of the law; he must not, 
in concentrating his attention upon 
particular divisions of the law, slight the 
higher duty that he owes to the logical 
unity and symmetry of the legal system 
viewed in its entirety. The able dis- 
senting opinion of Mr. Justice Pitney 
seems to us one of the most significant 
episodes in his judicial record in our 
highest tribunal up to the present time. 
His vigor and independence are the 
more striking because no other Justice 
joined with him in dissent. 


STARE DECISIS 


OME remarkable expressions are 
found in the opinion of Surrogate 
Fowler in Matter of Tod, reported in 
the New York Law Journal of April 21. 
The opinions of this judge are frequently 
of interest in view of the learning which 
goes into their preparation. In view of 
our high esteem for Surrogate Fowler’s 
scholarship, we are surprised to find him 
laying down the doctrine of stare decisis 
in such sweeping terms as the following: 


It is a fundamental proposition of the common 
law that a decision on a matter ef law, if once 
formally rendered in a court of last resort where 
the common law is binding, is thereafter final 
and irrevocable by the court itself, and it can 








be changed only by act of the legislature. Other- 
wise such court would be arrogating to itself the 
power to change the law of the land, a principle 
abhorrent to the common law. American 
governments have thus far proceeded on the 
common law principle. The principle, of very 
early origin and universal application, is that 
the law laid down by a final court of appeal is 
ratio decidendi; being thereafter clearly binding 
on all citizens within the jurisdiction, it is also 
binding on the court itself. . . The doctrine 
that the ultimate judgment of a court of last 
resort, when it is determinative of a rule of law, 
is unchangeable, may be said to be the leading 
characteristic of the administrative justice of 
English-speaking political communities. While 
the doctrine judiciis stare was not unknown to 
Roman law, for Cicero refers to it, it received 
its greatest application in the law of English- 
speaking communities. The beneficial result 
is well known to publicists and jurists alike. 
To relax this principle and incorporate a power 
of change at will would be to convert the courts 
of justice into new legislative organs warring 
with the powers now committed to the legisla- 
tures, for the power to change the law is in 
America and in England an exclusive attribute 
of the legislature proper. It is for this reason, 
among others, that the common law assumes 
that the last decision of a final tribunal ex- 
presses the correct rule always latent in the 
bosom of the common law. Thus it is that the 
final judgment of a court of last resort is, as it 
were, antedated, and in the common law system 
such last judgment is assumed to have been true 
all along. 


Of course if there is any such doctrine 
in the common law, it has ceased to be 
applied in practice. On the contrary, 
courts are frequently compelled to 
deviate from it by the exigencies of new 
situations that force the framing of 
new rules at variance with the old ones. 
Only last month we referred to an 
instance of this kind, where the Supreme 
Court of the United States had delib- 
erately overruled its own prior decision 
(26 Green Bag 244). Soa doctrine laid 
down in a form so free from qualification 
can be accepted, if at all, only in a his- 
torical sense, namely, as adoctrine which 
has come down from the common law 
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and was a fundamental postulate of 
the unwritten law of the past under 
the English system that this country 
adopted. 

Viewing the matter thus historically, 
we are at a loss to explain the founda- 
tion for so broad a statement. Black- 
stone’s name, to be sure, is associated 
with the doctrine of judicial precedent 
in its rather extreme form, yet even 
Blackstone felt moved to make an ex- 
ception in the case of a precedent “‘flatly 
absurd or unjust.’’ In Pound’s “Com- 
mon Law’ we read the following re- 
marks of Baron Parke in Mirehouse v. 
Rennell (1833), 1 Cl. & F. 527: 


For the sake of attaining uniformity, con- 
sistency, and certainty, we must apply those 
rules [of judicial precedent], where they are not 
plainly unreasonable and inconvenient, to all 
cases which arise; and we are not at liberty to 
reject them, and to abandon all analogy to them, 
in those to which they have not yet been judic- 
ially applied, because we think that the rules 
are not as convenient and reasonable as we 
ourselves could have decided. 


Parke’s formulation of the rule, if not 
quite as clear as may be desired, doubtless 
impresses every student of the history 
of the English common law as a charac- 
teristic judicial utterance of which paral- 
lels abound in other dicta from the bench. 
Parke, like Blackstone, had to admit 
some qualification; in his case the pre- 
cedent, to be followed, must not be 
“plainly unreasonable and inconvenient.” 

It is, in fact, impossible to lay down 
the doctrine of the authority of pre- 
cedent in terms that admit of no excep- 
tion, without involving the common 
law in an impasse from which a healthy 
jurisprudence must seek to escape, for 
such a doctrine necessarily implies a 
stagnation and a rigidity that ‘“English- 
speaking political communities” have 
never tolerated. It seems doubtful 
whether the common law can be properly 
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considered to have contemplated much 
more than that the precedent is pre- 
sumed to be sound, and must possess 
authority until reversed or overruled, 
there being no justification for reversing 
or overruling it except circumstances 
which disclose an urgent necessity. Be- 
cause judges have been willing to open 
their eyes to such necessities the com- 
mon law has attained a degree of 
flexibility that it could not have attained 
otherwise. Empirical adjudication has 
been content to act on this principle, 
without seeking a precise definition of 
the extent to which a judge may rely 
upon his own powers of reasoning and 
act contrary to precedent; this is of 
course a problem for the jurisprudence 
of the future and one would not expect 
much light to be thrown upon it by the 
Victorian judges. 


THE ADMISSION OF WOMEN AS 
SOLICITORS 


= E have been asked to hold,”’ said 

Cozens-Hardy, M.R., in Bebb v. 
The Law Society (110 L. T. Rep. 353), 
“what I for one quite assent to, that 
in point of intelligence and education 
and competency, women — and in par- 
ticular the applicant here, who is a dis- 
tinguished Oxford student — are at least 
equal to a great many, and probably 
far better than many of the candidates 
who will come up for examination. But 
that is not really for us to consider.” 
This fact, though not for the court to 
consider, might therefore be sufficiently 
significant to be judicially noticed if 
not considered. But it would not have 
been a fact of sufficient importance for 
passing remark if a high standard of 
professional attainments for women had 
not become a commonplace of modern 
society, and if a situation did not exist 
in England to-day, the character of 
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which is attested by the fact that a con- 
siderable body of professional and lay 
opinion — it would be sufficient to cite 
Lord Haldane, Mr. Asquith, Sir John 
Simon, and Sir Stanley Buckmaster — 
favors the admission of women as 
solicitors. 

Indeed, instead of holding that the 
mental qualifications of women are not 
for the court to consider, the Court 
of Appeal, without going far out of 
its way, might properly have devoted 
some attention to contemporary con- 
ditions, with a view to determining 
whether the position of women in the 
modern world constitutes a situation 
to which the courts must give heed. The 
decision in this case was based on the 
“usage of the realm.’ But the ‘usage 
of the realm” is not simply a mass of 
ancient precedents which have come 
down from the earlier common law;; it is 
made up of the vital, contemporaneous 
customs of an actual world. The en- 
trance of women into innumerable 
pursuits to which they were formerly 
denied access has become, it would 
appear, one of those existing usages 
which a court may carefully consider 
in attempting to ascertain what the 
“usage of the realm”’ really is. 

Professor Pound quotes in his ‘‘Lec- 
tures on the Common Law”’ (p. 91) the 
following definition of the “usage of 
the realm’? which was given by the 
Massachusetts Commissioners in 1836, 
and it is hard to see how it does violence 
to the traditional doctrines of an English 
court: 


The common law consists of positive rules and 
remedies, of general usages and customs, and of 
elementary principles, and the developments 
of applications of them, which cannot now be 
distinctly traced back to any statutory enact- 
ments, but which rest for their authority upon 
the common recognition, consent, and use of the 
state itself. Some of these rules, usages, and 
principles are of such high antiquity that the 
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time cannot be assigned when they had not an 
existence and use. Others of them are of a com- 
paratively modern growth, having been developed 
with the gradual progress of society; and others, 
again, can hardly be said to have a visible and 
known existence until our own day.... In 
truth, the common law is not in its nature and 
character an absolutely fixed, inflexible system, 
like the statute law, providing only for cases of a 
determinate form which fall within the letter of 
the language in which a particular doctrine 
or legal proposition is expressed. It is rather 
asystem of elementary principles and of general 
juridical truths, which are continually expanding 
with the progress of society, and adapting them- 
selves to the gradual changes of trade and com- 
merce and the mechanical arts, and the exigen- 
cies and usages of the country. 


The altered relation of women to trade 
and the professions does unquestionably 
constitute a new modern usage or custom 
which the law cannot ignore. It need 
not follow, however, that this custom 
has so fully established itself as to affect 
the legal profession as it has some other 
professions, and the Court of Appeal, 
if it had chosen to give it consideration, 
would not have had to decide in favor 
of the admission of women as solicitors. 
It could have said: ‘‘We are not led, by 
a survey of the situation now existing, 
to conclude that there has been any 
definite change in the custom of the 
realm with regard to the relation of 
women to the legal profession, notwith- 
standing certain tendencies that seem 
to be in that direction; these tendencies, 
in our judgment, have not had such an 
unmistakable result that we should deem 
ourselves at liberty to affirm the right 
of women to practise law; by doing 
sowe should be substituting a custom 
of our own choosing for one already 
existing, and that we have no power 
to do.” Thus the court could have 
come to the same result as that actually 
reached, by a sound process of judicial 
reasoning; and probably a greater num- 
ber of people would be satisfied with the 
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decision, as it would have demonstrated 
more cogently why this is a question 
for Parliamentary action and not one 
with which the courts are called upon 
to deal. 

Instead, the Court of Appeal followed 
those widely prevalent methods of 
precedent-worship which glorify ancient 
usage and abominate contemporary reali- 
ties. The decision really hinges upon 
a casual dictum of Lord Coke which he 
may have borrowed from the Mirror 
of Justices. It is penetrated by the 
mistaken assumption that the common 
law is an inflexible system, rather than 
one in a state of unceasing growth and 
change. So long as the employment 
of such reasoning survives, courts will 
continue to subject themselves to the 
danger of having their conclusions dis- 
credited when reached by crooked paths, 
even though the results may be in- 
trinsically sound, and would be accepted 
if they were approached along a straight 
line of argument. 


LEGISLATIVE INEFFICIENCY IN 
MATTERS OF LEGAL REFORM 


HE chief hope for the success of a 
practical program of procedural or 
judiciary reform, in any state, seems to 
depend on the existence of a few active 
workers who feel that they have a firm 
enough grasp of the subject to speak 
with confidence and authority, and are 
in some way regarded as capable leaders 
by their fellow members of the bar. In 
some of our states men of this stamp 
abound, and the progress that has been 
made, and is being made, is sufficiently 
accounted for by this fact alone. There 
are other states which undoubtedly 
possess an able and intelligent bar, yet 
seem not to have been fortunate in secur- 
ing this type of leadership, and it is not 
strange that in such regions progressive 
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movements have faltered for lack of 
energetic championship and that a 
stagnant situation has arisen. 

Associate Justice Burch of the Su- 
preme Court of Kansas was recently 
quoted in these pages (26 Green Bag 145) 
as making some interesting remarks on 
the reasons for the failure of a number 
of recent bills to pass the Kansas legis- 
lature. It would obviously be unjust 
to refer to Kansas as a backward state, 
or as a state lacking the kind of leader- 
ship to which reference has just been 
made. On the contrary the Revised 
Code of Civil Procedure, enacted in 
1909 on the initiative of the State Bar 
Association, was a significant achieve- 
ment the importance of which must not 
be underrated (see Judge Allen’s paper, 
21 Green Bag 266). It is possible, how- 
ever, that notable achievements bring 
with them a sense of sufficiency and are 
followed by a period of inaction, and 
that Kansas now finds itself in the same 
position as many other states which are 
not doing all that they can to perfect 
their machinery of justice. It thus 
appears that while Kansas has reformed 
its civil procedure, it has left its criminal 
procedure practically untouched since 
1868. The state association, however, 
has not been idle. It caused a number 
of bills to be prepared and introduced 
on its behalf at the last legislative session, 
and Judge Burch claims that all these 
bills were ignored by the public press 
and that not one of them was reported 
out of committee. More recently, a 
member of the Kansas bench has written 
to the Topeka Daily Capital to the effect 
that the legislature is chiefly responsible 
for this condition of affairs; ‘‘the little 
finger of a lawyer, or other member of 
the bar [note the sarcasm!] on a Judiciary 
Committee is thicker than the loins of 
all the judges and members of bar 
associations in the state.’”’ The Daily 


Capital caught up this line of argument 
in its issue of April 6, attributing the 
defeat of the bills to ‘‘the Judiciary 
Committee, a standing committee jp 
each house, the members of which are 
lawyers. — The legislative veto is a power 
constitutionally conferred on the Execy. 
tive under our government, but it js 
seldom used by him. It is constantly 
used by the Judiciary Committee, not 
after, but before the legislature has the 
opportunity to act. This committee 
chops off the heads of bills that do not 
meet its conservative approval.” 

If these bills had not had the sponsor- 
ship of the state bar association, human 
nature is such that the Judiciary Com- 
mittee could hardly have been con- 
demned for neglecting measures arousing 
no perceptible lay or professional in- 
terest, however meritorious the bills 
may have been. But in view of the 
circumstances, the fate of the bills 
is surprising, and it raises a problem 
which is serious because the same prob- 
lem exists in many states, where the 
lawyers in the legislature frustrate the 
plans of professional organizations, and 
where the bar of the state, in the last 
analysis, is as much to blame for obstruct- 
ing progress as it would be entitled to 
credit if the bills became law. 

In such cases the public press, though 
undoubtedly partly to blame, is not to 
be considered chiefly responsible for the 
unfortunate result. Procedure, criminal 
as well as civil, is a highly technical 
subject which can be satisfactorily 
handled only by lawyers themselves ani- 
mated by a high purpose of public ser- 
vice. Every state really looks to its 
bar to work out the details of any needed 
legal ‘reform. And the initiative prop- 
erly rests with the bar, both within and 
outside the legislature, to bring about 
the enactment of bills regarding which 
the judgment of the public is withheld 
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till the public is in possession of in- 
formation enabling it to approve the 
attempt by viewing the benefit flowing 
from it. 

The only solution we can suggest for 
this problem is that which we hinted 
at in our opening remarks; namely, the 
success of a program of legal reform 
depends in no small degree upon master- 
ful leadership within the legal profession, 
and fortunate indeed is the legislature 
which numbers among its own members 
lawyers who are able to devote the same 
efficient service to the cause as that 
rendered outside the legislature by the 
ablest champions of legal reform in the 
bar associations. If a legislature is not 
fortunate is possessing this kind of 
talent in its own ranks, it seems rather 
unfair to lay the blame on the bar 
associations, and to reproach them for 
not pounding with enough determina- 
tion at inert judicial committees. It 
is a common thing for a state bar asso- 
ciation to do everything which it regards 
as legitimate and in reason to bring 
about the passage of the bills that have 
its support. It is often doubtful, in 
fact, whether more would not be lost 
by too aggressive lobbying than could 
possibly be gained. 

The Daily Capital, in seeking a solu- 
tion, propounds the routine, shallow 
suggestion that “slaughter of such bills 
without opportunity for their discussion 
in the legislature is an argument for the 
initiative and referendum.” The natural 
and normal solution, namely an im- 
provement in the quality of the men 
sent to the legislature, is ignored. But 
until legislatures are able to look to 
competent advisory committees for 
guidance, the fate of legal reform bills 
is always a game of chance, which puts 
the state bar association in the position 
of a buyer of lottery tickets merely 
awaiting a lucky turn of events. Per- 
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haps a campaign of popular education, 
to induce the people tosend abler lawyers 
to the legislature, offers a more dignified 
alternative to the state bar association 
than the policy of “watchful waiting” 
at the doorway of a public lottery. But 
such campaigns are expensive and re- 
quire work of a character alien to the 
purposes and interests of a distinctly 
professional body. A fruitful subject 
for discussion, however, at bar associa- 
tion meetings, would undoubtedly 
be an annual review of “The Causes of 
Legislative Inefficiency in Matters of 
Legal Reform,” and discussions of this 
subject would undoubtedly receive much 
attention from the public press, and, 
aided by effective publicity bureaus main- 
tained by state bar associations, might 
help to tone up the general situation. 


AN ANECDOTE OF CHIEF JUSTICE 
ANDERSON 


FORMER partner of Hon. John 

C. Anderson, lately elected Chief 
Justice of Alabama, tells the Green Bag 
of one Eugene McCaa, who at one time 
practised law in Marengo County, 
Alabama, where Anderson was also 
practising. McCaa was small of stature 
and like Anderson, highly intelligent, 
highly educated, and highly courteous, 
but unlike him he had no law office and 
owned no law books, unless it was 
an earlier edition of the Alabama Code. 
Anderson, on the contrary, had a fine 
law library; his office could scarcely 
be entered on account of the books, 
letters, and other papers, mingled scien- 
tifically with “law dust,” with which 
it overflowed. 

An old darkey had been acquitted 
by the help of McCaa of larceny. As 
he went out of the court room he was 
heard to remark: ‘I am glad I didn’t 
get dat Mars Anderson. Mars Ander- 
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son, he have to look in de books for de 
law, but Mars McCaa, he have no need 
for books, he not even need an office, 
and I sho’ was right in gettin’ a good 
lawyer.” 

John Anderson is now Chief Justice 
of the state, at a much younger age than 
that at which McCaa died without ever 
reaching high official position. 





A TESTATOR’S POOR OPINION 
OF LAWYERS 


IRGIL M. HARRIS of St. Louis, 

author of “Ancient, Curious, and 
Famous Wills,’’sends the following curious 
extract from a genuine will, which he 
declares is the second he has found 
in which lawyers were criticized. 

The late Ezra C. Bartlett, who died 
in New York in 1912, in his last will 
and testament, had this to say regarding 
lawyers and wives: 

“I hereby particularly warn you 
against Probate Judges and Attorneys 
at Law, and sincerely trust you will not 
have occasion to consult or employ the 
latter in regard to this instrument. My 
personal experience in dealings, social 
and otherwise, with lawyers has been 
extensive, and careful observation in 
other instances has convinced me that 
they are all dangerous crooks, only dis- 
guised, and expressly educated and 
trained to obtain one’s confidence in 
order that they may defraud and rob 
with impunity. 

“I further declare that I am _ un- 
married, and that no one has any moral 
or legal right to participate in the dis- 
tribution of my estate, or the proceeds 
thereof, on the ground of, or growing 
out of any alleged intermarriage with 
me heretofore contracted, and I ex- 
pressly exclude all such from partici- 
pating in any manner in my estate or 
the proceeds derived therefrom.” 


THE WELSH LANGUAGE IN 
COURT 


I< the British Parliament the ques- 
tion was once raised as to the need 
of having in the Wales county court 
judges who could speak the Welsh 
language. 

The English members contended that 
there was not the slightest necessity 
for it; an English-speaking judge would, 
in every case, do exactly as well as a 
native. Then Mr. Mabon, a Welsh 
member, sprang to his feet. 

“Very well,” said he, “let us con- 
sider the matter. Here we are in the 
county court house at Ynysymaengwyn. 
I am the plaintiff. The attorney-general 
is the county court judge. He, in the 
course of the case, asks me if I am pre- 
pared to swear that the boots delivered 
to the defendant, for the price of which 
I sue, were rights and lefts, or otherwise 
as the defendant alleges. 

“That is a delicate question which I, 
with my partial knowledge of English, 
do not trust myself to answer, except 
in my native tongue. Therefore I say: 

““Cywmer daubwoch, ar gwastad 
clawdd lluest twich; pen-dré pistyll 
bwich dwy hafod-tai lech wedd Yspytty?’ 

“Now,” he thundered, while the House 
held its breath, and a cloud of em- 
barrassment stole over the face of the 
attorney-general, “‘what does the honor- 
able and learned gentleman say to that?” 

The honorable and learned gentleman 
had no further objection to make. 





GETTING THE FACTS 


ENJAMIN HARRIS BREWSTER, 
later Attorney-General in Arthur’s 
Administration, was arguing an accident 
case before the late J. I. Clark Hare of 
the Common Pleas Court of Philadelphia. 
His client had been injured by falling 
through an opening in the pavement 
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covered by a board from a box which 
had contained French calf-skins. Mr. 
Brewster had summoned a_ witness 
to bring a similar board from a similar 
box into court. 

“Your Honor,” said Mr. Brewster, 
“there is a case on record in which a 
barn door was brought into court. I 
have brought in a sample board.” 

“Very well,’ said Judge Hare. 





“Now, 


Mr. Brewster, if you can only bring the- 


hole into court the case will be com- 
pletely before the jury.”’ 





A DOUBLE KINDNESS 


CHICAGO man tells of two elderly 

men, both clothed in sober black, 
who were sitting side by side in a street 
car. Each was reading a morning 
paper. Suddenly one of the men uttered 
an exclamation of pleasure and the other 
peered at him over his glasses. 

“This paper states,’’ explained the 
first, with beaming face, “that Mr. 
Smith, who died last week, has left his 
entire fortune to various charitable 
enterprises. This will be a surprise 
to his many relatives. It is to me, 
since I am the pastor of a church to 
which he has left $15,000.” 

The second man looked at the article, 
and his face, too, became wreathed in 
smiles. ‘‘Heaven bless him!’’ he ex- 
claimed. ‘‘All to charitable institutions, 
in spite of his relatives! Ah, sir, I like 
to see money left like that!” 

“Then you, too, are a clergyman?” 

“No, sir: I am a lawyer.” 





A QUESTION OF SPEED 


HERE is an ordinance of a certain 
town in Ohio which forbids the 
driving of a horse within the town limits 
at a speed in excess of eight miles an 
hour. One Henry Wallack, a horse 
fancier, was fond of driving at a rapid 
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rate. He had recently gained posses- 
sion of a colt on whose performance he 
was inclined to brag a little. Not long 
after his acquisition of this animal, 
Wallack was haled into the local court 
to answer to the charge of fast driving. 
A fine would have flattered his vanity 
and advertised his horse. 

Now since proof of speed is not easy 
to establish, the court called, as an ex- 
pert, one Barker who was something of 
a jockey. In the course of the exami- 
nation Barker was asked if he saw 
Wallack on the occasion of which com- 
plaint was made. He admitted the 
fact, and the court then wanted his 
opinion as to the rate of speed at which 
the horse was proceeding. 

The witness stated that it was a 
matter not easy to decide; and one on 
which no two persons would be likely 
to agree. Accordingly, he begged to be 
excused. The court explained that he 
would not be held responsible for exact- 
ness of statement; his best judgment 
was what was wanted. 

“Well, your Honor,” said Barker at 
last, “‘that horse was going at six miles 
an hour; but Wallack, who hadn’t 
owned the animal very long, he was 
going eleven miles and a half an hour — 
every bit of it.” 





A FERTILE CROSS-EXAMINATION 


N acase recently tried in a Chicago 

court there did not seem to be 
much to be gained from the principal 
witness, who evinced a wonderful faculty 
for holding his tongue. But the lawyer 
who was cross-examining him persisted. 

“You say your boat picked up the 
accused at nine o’clock or thereabouts,” 
he said. “It has been stated that he 
jumped overboard nearly an hour before 
that time. Tell me, how did he appear 
to you when you picked him up. If 
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you had been required to give an 
opinion of him then, what would you 
have said?” 

“Well, I'll tell ye, honest,” said the 
witness, “I should have said that he 
was one of the wettest men, if not the 
wettest man, that ever I see!” 


A SCEPTICAL JURY 


Wyoming lawyer tells of a case 
tried in that state some years 
ago, on which occasion the Judge, an 
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Easterner, who desired to display his 
learning, instructed the jury very fully, 
laying down the law with the utmost 
authority. But the jurors, after delib. 
erating some hours, found themselves 
unable to agree. 


Finally the foreman asked for 
additional instructions. “Judge, here's 
the trouble,” said he. “The jury 


want to know if what you told us 
was really the law, or only jest your 
notion.” 









Here is a new version of the caddie story. 
“Young woman,” said a well-known judge, ‘‘do 
you understand the nature of an oath?” “Eh, 
bien, m’sieu, je le sais trés bien. I was your 
wife’s maid, moi.” 

—Law Notes (London). 





A Washington man was much interested by 
certain novel features of a picnic of the moun- 
taineers of a “moonshine” district in Kentucky. 

The fun had proceeded to that furious point 
where the men became entangled in a mass, 
while the conflict was watched with delight by 
those who sat on the fence. The Washingtonian 
looked about to see if there were not present 
some one to stop the conflict. On the fence sat 
a barefooted man, a constable’s badge displayed 
upon his coat, chewing tobacco industriously and 
observing the battle with as much interest as 
any one. 

“You are an officer of the law,” said the 
Washingtonian, indignantly, ‘‘sworn to keep the 
peace. Why don’t you put a stop to this war- 
fare. These men are committing a flagrant 
breach of the peace.” 

The representative of the law gazed at the 
stranger with unaffected amazement. “Them 


folks ain’t committin’ no breach of the law,” he 
explained, “‘they’s is jest fightin’ among their- 
selves.” 





USELESS BUT ENTERTAINING 





A lawyer was arguing a case before a certain 
judge, between whom and himself there was no 
love lost. The judge listened for a while with 
ill-concealed impatience, and then burst out with: 

“Tut! tut! Mr. W. » you have your 
points of law all upside down!” 

“T don’t doubt that they seem so to your 
Honor,” replied Mr. W., “‘but you'll think 
differently when your Honor is reversed.” 

— New York Tribune. 








Congressman Eugene E. Reed, of New Hamp- 
shire, told of the reputation of a party named 
Abner. 

Abner was haled to court to answer toa 
complaint that grew out of a broken bargain, 
and among the witnesses called to testify was 
Hiram Wilkins. 

“Mr. Wilkins,” said the examining Jawyer, 
“you know the defendant in this case, do you 
not?” 

“Oh, yes,”’ answered Hiram. 
nigh onter forty years now.” 

“What is his reputation for veracity?” asked 
the lawyer. ‘‘Is he regarded as a man who never 
tells the truth?” 

“Waal, I can’t say that he don’t never tell 
the truth,” answered Hiram, “‘but I do know 
that if he wanted his hogs ter come ter dinner 
he’d have ter git somebody else ter call ’em." 

—Philadelphia Telegraph. 
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knowledge or inquiry in proper quarters. 
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Mitames Decatur 
also New Decatur 

E. W. GODBEY 

Post Office Block 
Alaska Juneau 


ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 





California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


Washington 





England London 
MINCHIN GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: ‘“‘Threefold London.” Western Union Code. 


England London 





RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States keeger 5 Fone Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘Rubinstein, London” 











Florida Tampa 


JOSEPH W. FRAZIER 


Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Georgia 
LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
eal Estate Law. 


2d Floor, Clark Building. 
Wright Willingham 


Savannah 





Rome 


T. W. Lipscomb 
Georgia 





W. OWENS 
23-26 oS Trust Building 
Practices in the Federal and all State Courts 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Illinois 





Chicago 


CHURCH & McMURDY 
Attorneys-at-Law 
Robert McMurdy 


Louisville 
JAMES R. DUFFIN * 


Inter-Southern Life Building 


William E. Church 
Kentucky 








Maine Portland 


HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 
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SELECT LIST OF LAWYERS 





Massachusetts New Bedford 
CHARLES MITCHELL 
Counsellor-at-Law 
Rooms 16 and 17, Masonic Building 


Refers to 
Mechanics’ Nat'l Bank N. B. Safe Deposit & Trust Co 
Michigan Detroit 


CLARK, LOCKWOOD, BRYANT 
& KLEIN 


1301-08 Ford Building 
Michigan Grand Rapids 
CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 
Michigan Trust Co. Bldg. 














Ohio Cleveland 
SMITH, TAFT & ARTER 
10th Floor, Marshall Building 
Ohio Toledo 
ELMER E. DAVIS 
Lawyer 
409-410 Gardner Building 
Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 


Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 





Minnesota Minneapolis 


DODGE & WEBBER 


Corporation, Commercial and Real Estate Law 
New York Life Building 


Mississippi 





Pennsylvania Scranton 
WARREN, KNAPP, O’MALLEY & HILL 
602-612 Connell Bldg. 


Charles P. O'Malley 
Walter L. Hill 


Everett Warren 
Henry A. Knapp 
Reese H. Harris 





Pennsylvania 


Sunbury 





Jackson 
R. H. & J. H. THOMPSON KNIGHT & TAGGART 
Thompson Building, 118 N. Congress Street Harry S. Knight M. H. Taggart 
Robert H. Thompson J. Harvey Thompson E. I. Culp 
Missouri Kansas City | Pennsylvania Wilkes-Barre 


NEW & KRAUTHOFF 
Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 
Gloyd Building 


WILLARD H. GOODWIN 
42 and 43 Welles Building 
Commercial Law 





Montana Great Falls 


PETERS & SMITH 
Corporation and General Practice 
Reference: Commercial National Bank of Great Falls 
Julius C. Peters La Rue Smith 


South Carolina Charleston 
MORDECAI, GADSEN & RUTLEDGE 
Suite 707-714 People’s Office Building 

Broad and State Streets 





Nebraska Lincoln 
FLANSBURG & FLANSBURG 
; Attorneys-at-Law 
Real Estate, Corporation, Insurance, Probate and Irrigation 
408-410 Funke Building 
Claude C. Flansburg Leonard A. Flansburg 








North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Assistant U. S. District Attorney 
Ohio Cincinnati 
AARON A. FERRIS 
Attorney-at-Law 


709 Mercantile Library Building 
General Practice in State and Federal Courts 





South Carolina Spartanburg 
BOMAR & OSBORNE 
Bomar Building 
Corporation and Real Estate Law 
Horace L. Bomar Henry K. Osborne 


West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 








partment. Out of town business given personal 
attention. 
West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 


West Virginia Corporations Organized 
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Wisconsin Milwaukee 

BLOODGOOD, KEMPER & BLOODGOOD 

Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 


Any State Any City 
YOUR CARD MIGHT ADD STRENGTH 
TO THIS LIST? 

The Green Bag is always pleased to 
consider applications 
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Commercial Law Practice 

Tells the plans and methods by which one lawyer built 
up in a reasonably short time a very profitable commer- 
cial law practice. 

Full of ideas and plans that you can adopt to get such a 
practice and income al yourself. Bound in paper. 
Stamps or coin qocoeee 

RICAN LEGAL NEWS 
737 anal — Building, Detroit, Mich. 


Dignified Publicity 
THE “4A. L. N.”’ LAW LIST 


25th Year of Continuous Publication 

In connection with the AMERICAN LEGAL NEWS 
we publish a comprehensive list of lawyers prepared to 
handle general legal matters for our subscribers, among 
whom are such concerns as Standard Oil Co., International 
Harvester Co., W. L. Douglas Shoe Co., Tropical Oil Co., 
New York Leather Belting Co., etc. 

Our terms for representation in this law list are reason- 
able. We are constantly revisi our “List of Reliable 
Lawyers” and it may be that representation for your city 
is available. 

Write us for our rates. 
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A monthly law magazine. Sent to your address for one 
year on receipt of $2 in currency, check or stamps. Fora 
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